
GOVERl\"MENT OF THE DISTRICT OF COLUMBllA 
Board of Zoning Ad.jnstment 

* * * 
Appeal No. 17465 of Adviisory Neighborhood Commission 3D, pursuant to 11 DCMR 
§§ 3100 and 3101, from the decision of an Administrative Lavv Judge (ALJ) to dismiss a 
DCRAJBLRA Notice of Violation for the constmction of an unpermitted horse stable. 
Appellant alleges that the ALl erred on October 20" 2005. by overturning; a 
DCRA/BLRA notice of violation issued to Dorchester Ass:ociav~s. A .. ppellant contends 
that the constmction of the stable violates sections 204· and 208 of the Zoning 
Regulations. The subject property is located in the CB/UT/R··l··A District at premises 
2762 Chain Bridge Road, J\r.'w. (Square 1425, Lot 822). 

Hearing Dah~: 
Dedsion Date: 

May 9,2006 
May 9,2006 

DECISIO~ AND ORDER 

At"IC 3D ("'Appellant") filed I:his appeal purporting to challenge a written order issued by 
an Administrative Law Judge dismissing Notice of Civil Infraction N100086 (":NCH") 
issued by the Department of Consumer and Regulatory Affai.rs ("][)CHA") to Dorchestei~ 
Associates and Niorton Bender (hereinafter collectively refenred to as "Prope11y 
Ovmers"). The NOI charged the Property Owners with constructing a stable withour a 
buillding pemlit in violation of the Zoning Act of 1938. As will be explained in the 
findings of fact that follow" the Appellant actually filed this appeal to compel the 
Property Owners to request a special exception for the alleged stable. F or the reasons 
stated below,.. the Board dismisses the appeal because it lacks the subject matte'~ 

jurisdiction over civil infraction appeals not involving violations the Zoning 
Regulations or the Height Act or appeals of decisions not made b)T ,~. Distri:ct official. In 
addition, the Board has no aul:hority to compel a property owner to file an application fo,­
a special exception. 

PRELIMIN)llRY MATTERS 

.N01!:ice of Appeal and Notiee. of Public Hearing 
The Office of Zoning scheduled a hearing on the appeal for rvlay 2006. In accordance 
with 11 DCMR § 3113.14, the Office of Zoning published a notice of the hearing in the 
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D..c. Register, mailed notice of the hearing to the Appellant ('Nho \vas also the affected 
ANC) and the property owne::', and posted the calendar of cas.es to be heard by the Board 
in the Office of Zoning. 

Par:ties 
The: Appellant is ANC 3D, The Appellee is DCRA. As an o\vner 
Dorchester Associates is automatically a party under 11 DCMR!:; 3199., 

MO,tion to Dismiss 

the property., 

Dorchester Associates moved to dismiss the appeal, arguing that thl~ appeal was untimely,. 
that the AppeIlant lacked standing to bring the appeal, and that the argmnents presented 
in the appeal (which argue: primarily that Dorchester Associates should be required to file 
for a special exception) lad merit because these issues were nor the subject of the 
decision that \'v'as appealed. 

FINDINGS OF FACT 

1. The property that is the subject of this ap~eal is located in the CB/UT/R-I-A zone 
district at premises 2762 Chain Bridge Roadl N.\V. (Square 11425, Lot 822) ("1!he 
Property"). . 

2. Beginning in the fall of 2005, neighbors noticed a structLlre C1n the Property they 
believed to be a horse stable constructed without a building pemTit. 

3. After a series of complaints made to the Zoning A.drninistrator,. the Propeny 
Ovvners filed for a building permit in early 2005, but were directed the Zon:ing 
Administrator to seek a special exception from this Board., 

4. On April 20, 2005, following the Property Owners' faillur::: tl[) the directl['ve, 
DCRA served them with Notice of Infraction ("NOJ") NI00086. The NOI charged the 
Property Owners with constructing a stable without a building permit in violation of § 10 
of the Zoning i\ct of 1938, codified at D.C. Official Code § 6-6411,09 (2001)0 and sought a 
civil fine of $500. No other violations of any other statute or any regulation were alleged. 

5. The Property Owners denied the infraction and requested an evidentiary hearing 
before the Office of Administrative Hearings ("OAH"). 

6. The Appellant was not a party to the proceeding. 
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7. At the evidentiary hearing on the NOI, held on September 29" 2005, DCRP~ ·'IlI.'as 
not prepared to prove its case because the inspector who issued the NOr failed to appear. 
The:: Administrative Law Judge dismissed the case, with prejudice. 

8. OAH mailed the 'l,vritten dismissal order to the parties in Ll\~ case on October 25, 
20015. The order indicated that a "party" had 15 calendar days from the mailing date to 
appeal to the BZA. 

9. On December 5,200.5, ANC 3D filed this appeal \vith the Offllce of Zoning. 

In its "Response" to the Motion to Dismiss, the Appellant stated that it \vas"no; 
appealing the ruling dismissing the notice of infraction." Response at 3. Instead, the 
appeal was filed in order "to bring [the Property Owners] before the BZA to seek CI 

special exception for the cons::ruction of a stable on the propellty,'" Response at 4. 

11. At the hearing on the l\10tion to Dismiss held on May 9" ::::006,. the C:hair asked the 
Appellant to articulate the error that formed the basis of tbe i\,ppeal. AppeUant's 
representative responded: 

Obviously I believe that [the Property Owner] erred in not doing filing 
(sic] for a special exception hearing .... However, I think \ve can set the 
record straight today by saying, "Okay, this is the Board sa:ying, okay, 
we're going to hear this special exception request," and th:'lt'~:I,{\/hat we're 
asking :you to do. 

Transcript at 265. 

CONCLUSIONS OF LA ,~/ 

The Appellant alternatively claims error in the dismissal of an J\I01: charging the Property 
OVlners with constructing a structure without a building pemlit 'vi'Dlation of section 1 I] 
of the Zoning J\ct of 1938, (D.C. Official Code (-641.09" and also error the failure 
the property o"v'mer to seek a special exception that Appellant da:im; i~: needed. 

The jurisdictional basis of the Board to hear and decide tbl;;: first allegation of error 
derives from § 301 of the Department of Consumer and J'~,egulatory Affairs. C' ,·i1 
Infraction Act of 1985, (D.C. Law 6-42, § 301,32 DCR 4450) ("(:i'iii ]lnfractions i\C{") 

which provides, in part: 
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Except as provided in D.C. Official Code § 2-1831.16 CWO 1 ed.), the 
District of Columbia Board of Appeals and Review shall ~.~ntelliain and 
detemline appeals timely filed by persons aggrieved by orders issued by 
hearing examiners pursuant to this chapter or by the !l.iia)lOr, except that 
appeals involving infractions of the Act to regulate the h:~ight of buildings 
in the District of Columbia l

, approved March 1, ll899 (30 Stat 923; D.C. 
Code sec. 25-10 1 et seq.) ["the Height Act"'], or the District of Columbia 
Zoning Regulations shall be entertained and determined by the Di.strict of 
Columbia Board of ZO~ling Adjustment. 1 

this case the appeal arises out of a violation of Section 10 of the Zoning Act, not a 
violation of the Height Act or the zoning regulations. (See Finding Fact No.4) 
A:~cordingly, this Board lacks subject matter jurisdictiDn tD hear t11:is appeal 

As the Board has twice held, Ithe above language makes it clear the Clivil Infractions 
Act does not confer jurisdiction on the Board to hear appeals unless the underlying N01 
charged a violation of the Height Act or the Zoning Regulations. A,p,oeal of ,Pe'ter 
Choharis, BZA No. 03··0001, 51 DCR 8210 (August 20, 2004); Appeal of William 
Robinson, BZA No. 04-0001, 52 DCR 3677 (April 8, 2005). fact the Choharis 
decision involves the exact violation charged here. Because the l\fOI charged onl)l a 
violation of the Zoning Act the Board lacks the subject matter jurisdiction to revlie\v the 
order that dismissed it. 2 

This leaves the portion of the appeal alleging that the Property O'0mers erred if! not 
seeking a special exception,. and that asks the Board to compel tbe Property Owners to 
request that relief. A simila~ error was alleged in Appeal NI). 7329' Georgeto\.vn 
Residence Alliance, 53 DCR 5932 (2006), in which the Board he),·cl: 

To the extent that the Appellant was also appealing the constructicm and 
demolition activities of the property owner, as opposed to fIe decisions 
made b)i District official with respect to those activities, the Board a] so has 
no jurischction, The Zoning Act limits the Board's appellate jLrisdiction to 

) The text as codified in the D.C. OfEcial Code differs from the text of the organic act. alld references Chapter {) of 
D.C. Code Title 6 instead ofth~~ Height Act. However, when the language as codified. dlffel's froll; the languag: cf 
the legislature, the ianguage used by the legislature prevails. See BUrl et a!. v. Distn:t 525 A.2d (,16 .. 
619 (D.C. [987). 

2 Because the Board. does not have subject matter jurisdiction over this appeal, this order \vill not address the other 
bases for dismIssal it articulated during.ts deliberations. 
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actions taken by District officials in carrying out and enfl:m~ing the Zoning 
Regulations, not to actions taken by private citizens. 

ld. at 5937. 

Because no erTor on the part ·Jf any District Official is alleged this pOliion of the instant 
appeal must also be dismissE:d. As to the request that the Board camped the Property 
Owners to request a special exception, neither the Zoning Act nor the Zoning Regulations 
grant the BZA such an extraordinary power. In the absence of an application for a 
special exception filed by a property owner, the Board may not decide o>r grant suCh 
relief. 11 DCJVIR §§ 3313.3 and 3313.4. 

For the reasons stated above, it is hereby ORDERED, that the appeal hereby 
DISMISSED. 

VOTE: 5-0-0 (Geoffrey H. Griffis, Ruthanne G. lv1iller" Cunis I3,therlly, Jr., John A. 
Mann II and John G. Parsons in favor of disrnissal). 

Vote taken on J\1ay 9,2006. 

BY ORDER OF THE D.C. BOARD OF ZON1G ADJUSTME"T 
Each concurrent member has approved the issuance of this Decisi.oll and Order. 

ATTESTED BY: 

JUl122007 
FINAL DATE OF ORDER: . _______ _ 

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL El:l~C'Ol\/[E F[\JAL UP()]\I 
ITS FILING IN THE RECORD AND SERVICE UPON THE PA,J~TIES... tINDER 11 
DCJ\1R § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DA'\rs AFTER IT 
BECOMES FINAL. 


