
BEFORlI~ THE BOARDiOF ZONING ADJflJSTl'\ln:,NT 
lOll? THE DISTRICT OJ! COLL)JIJ!;£J!A 

APPEA)~, OF ADVISORY NEIGHBORHOOD ) 
COMMISS][ON 3D IN THE MA TIER OF ) AppeaJ No. 1746:5 
DORCHESTER ASSOClrATES AND ) 
MORTON BENDleR ) 

RESPONSE TO nORCHESTERASSOCIATli~S' MOTJION TO ][US]\HSS 

I. INTROJl)UCTION 

On Decemher 5,2005, Alma H. Gates, [then] Chair of Advisory Ne.ighborhood 

Commission 3D filed an Appeal with the Board of Zoning Adjustment on bE:half the 

commission cmd the Chain Bridge RoadiUnivE:Tsity Ten-ace Pn~servaltion Cornmittee 

regarding the illegal constmction of a stable at premise: 2762 Chain Br:idge Road,.1\iVv' III 

the District of Columbia. 

As early as October 31,2004, Judith Lanius, an adjacent neighbor informed Tim Denee 

of the Historic Preservation Staff at the Office of Planning that a stable had been 

constructedvvithin the last week. Following the initial complaint l1lumerous complaints 

were issued over a p1eriod of months by members ofthe Chain Bridge :RoadiUniversity 

Terrace Preservation Conunittee and the ANC regarding construdion of a stable: a1t 

premise 2762 Chain Bridge Road, J\JVl. They both raised issues of zoniing violation til} 

then Zoning Administrator" Toye BeUo. And, over a period of months, M:r. BeHo sought 

a Notice ofInfraction that would have required Morton Bender to either pay a fint~ and 

remove th(~ illegal stmcture or file for a Special Exception with the OlIi cle of Zoning Of 

note is the fact that a permit for constmction of a stable in the R-I-A Zoning DistIict 
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could not be issued by DCRA without a ~pecial Exception. The: dismissal of the Notice 

oflnfractilon by the Administrative Law JtIdge did not change the: fact that an illegal 

stable exists at 2762 Chain Bridge Road, NW, however, the dismissal did reopen the: door 

for the commission to file an Appeal with the BZA and started "the doek" runnin.g under 

Section 3112.2. A special ,exception is a requirement for the: construction of a stable. 

Appeal No. 117465 was filed within 60 days of the date the Final Order of the Ofti.cq~ ,of 

Administrative Hearings which was signed by Adminis1trative Law Judge Scott ill .. 

Harvey on the 20th day of October 2005. (Exhibit 23)1 

II. STATI:MENT OF l.JNDISPlfTED FACTS 

Appellee acknowledges that a three-sided shed was built on the prerlnlise at 2762 Chain 

Bridge Road, NW but maintains 'that the shed did not flequire a special exception ... 

because it ~las not a 'stable' within the meaning of the regulation s.·" Tide 11 § 199, sll.ates 

the following: 

Stable:, private - an ,accessory building housing not more than ilJur (4) hors.,es. 

or other equine animals for private use and not :5:)r remuneration, hire Dr sale'. 

Webster's2 defines a "stabh:::" 

A building in whidl domestic animals are sheltered and f~xl; esp su<:h 

A building having stalls or compartments <horse>. 

Appellant acknowledges that the three·-sided shed is an accessory building as defined 

under Titlle 11 and it does contain stalls to shelter horses. Therefi)re iut can he argued that 

"if it walks like a duck and talks like a duck," it must be ... a stabIle. }'lieJppe:llant all so 

1 All exhibit numbers refer to the original ApJ>I:w' submission 
: 1967, Webster's New Collegiate Dictionary, page 850. 
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acknOlwledges that while stables are perm}tted in the R-I-A Zom: District,. llhey reqLI.ire a 
I 

Special Exce:ption. 

A. The application for appeal must be denied as untimel::r. 

This appeal is made pess.ible because Administrative Law Jmig(:: Scott A.Harvey 

dismissed the case against Derchester Asseciates and Merton B(::nder on October 20" 

2005. By dismissing the case, the Netice efVielatien was declared "void," but an illegal 

structure w;as still standing en the premise at 2762 Chain Bridgt~ Road,NV,,'. Th(~ case. 

(No. CR-I-05-NlO086) brought before the Office ef Administrative Hearings by DeRA,. 

was about a Notice of Violation (1\rotice) issued to Dorchester Associates for the illeg;al 

construction of a stable. It is worth noting that it took :from Noveml)t~r 16, 2004, th~~ date 

on the Notiee: was issued,. until October 20, 2005 for the matter to work its \"iay thrcrugh 

the Office ef Administrativle Hearings and to the peint '!t1here the AJ"',fC a.nd community 

could file an appeal with dlj~ BZA By the time Judge Harvey dismisse~d the ]\Iotl<:(:, the 

Zoning Administrator handJling the matter had also been dismissed. 

In spitle of·Mr. Kiernan's assertions, the ANC and the Chain Bridge Road/UnivE:rsity 

Terrace Preservation Cemmittee are not appealling the mling 011' Adnlliinistrative Law 

Judge Scott A. Harvey with regard to the Notice. Rather, Appt:~l NCII. 17465 is based on 

the requirement that the sitable built on the property at 2672 Chain Bridge Road to shelter 

twe horses requirles a special exception and a.t present the stablt~ is intermitted and in. 

violation of Title 11, Secti,ons 204/Acc;essory Buildings and 208nCtrivat<~ Stables. 

On February 9,2005, the fmmer Zoning Administrator reporte:d that "a neferrallet1ter 

advising 1\k Bender of the need for a special exception review by the BZA [w'as) drafted 

and ready for pickup." ('Exhibit 16). On March 10, 2005, Paul Kiernan,IVifr.. Bender"s 
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attorney, med for a "healing to respond tq the Notice and to demonstrate why thl~ l""~c~tice 

was issued in error." 

The request for a hearing before the Office of Administrative Hc::arings, dated March 10, 

2005, was a mere side show that significantly delay(~d the abihty of the Commission to 

file an appeal based on the requirement for a special exception. (Exhibit 18). At Exhibit 

20, Toye Hello infonne:d Appellants that " ... an appeal of the Order has been filed at the 

Office of Administrative Hearings. This serves to hold any fWiher enforcemlent action in 

abeyance until resolution of the appeaL" However, there was Iilttle delay in filling .Appeal 

No. 17465 by the commission once the Notice was dismissed. 

It is worth noting on page 3, paragraph 2 of the Motion to Dismiss l\.ppc:~al, JVIr. Kie:rnan 

states, "Here, appellant agrees that Ms. Gates was present when the: decision 'was 

announced by the AJL on September 29 ... " At the time of the he,afllrlg, ]Vls.Gatles could 

not have been present as she was in a meeting at the Wilson Building vo'ith Joel (\)hn, a 

staffmembc::~r of Council member Graham 

When the Notice was dismissed by the Administrative Law Judge ;it beGame reasonable 

and timely for the AJ\fC (or another party) to file an app{~al that woukl bring M1'. Bender 

to the BZA to seek a special exception for the construction of a stable on his property. A 

review of the Final Order issued by the Office of Administrative ]H[earings., f.cmnd under 

Exhibit 23, dearly states w'hy the Notice was issued - "Respondent Dorchester 

Associates and Morton Bender constructed a stable without a penn it at 2762 Chain 

Bridge Road, N\V." 

Appellee has attached at Tab B of the Motion to Dismiss, a copy ofBZA Appeal No. 

17411. It is not pertinent to this case because the filing of this Appeal is not based! (m the 
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date the Notice was dismis8ed by the Ad~inistrative Law Judge, but rather on the 

requirement that Mr. Bender needs to file I for a special exception. The period from 20 

October to 5 December is well within the 60 days permitted £~]lr a timely tiling to appeal 

the requirement for a Special Exception. 

B. The~ applicant lad,s standin~: to appeal the dismissal!. 

Appellee"s IVfotion to Dismiss the Appeal of Advisory Neighborhood Commission 3D is 

not based on material filt::d by the commission in the Appeal and beJ(m~ the Board 

Zoning Adjustment. Appellee has based the motion to dismiss onl tile Notice: of 

Violation. 

According to Title 11 § 3112.2, tht:: ANC and anyone for that mattE:r., has standing to lile: 

an appeal wilth the Board. 

The Appe:al Dorm submitted by ANe 3D clearly states that "a sp1ecial exeeptilDn hearing 

needs to be scheduled on the unpermitted stable before the Board of Zoning Adljustment 

and [ANC 3D] files this Appeal on behalf of the Chain Bridge R()adl1[Jniversity Terra(~e 

Preservation Committee.'·' Again, this Appeal is based on Section 3112.2 Any person 

aggrieved by any order, requirement. . .in the administration or (;mtbrcerru:mt of the Zoning 

Regulations may file a timely appeal with the Board ... " In this matter it is the 

requirement £or a special exception to construct a stable at premise 2762 Chain Bridge 

Road, not an appeal oftht:: J'rotice. 

Minutes of ANC 3D's: October 5, 2005 Minutes are attached as Ilxhibit 24. The ANC was 

very carefhl to call the mattt:r of the unpermitted stable "onto the r·ecord." The discussion 

that followl~d the request of:Mrs. Lanius for commission considenttion, and the 

unanimous vote of the conmlission to file a Form 300 (the propc~r form was designated a.t 
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a later date by Richard Nero in the Zonin~ Office), on the "Construction of an IlIegali 

Stable at 2800 Chain Bridge Road" and "tb ensure the necessary hearing bdore the BZA 

takes place" is clearly stated in the approved minutes attached to Appellant's origin all 

filing. The property falls within the Single Member District of AJ~C 3D-05 which Mrs. 

Gates represents. 

C. The ~lppeal is withl[)ut merit. 

Given the extensive number of documents supporting the filing subrnitted by A.NC 3D 

and the Chain Bridge Road/University Terrace Preservation Committee on December ), 

2005, and the: photographs found at Sif~ion IV, it is impossible tel dignify ]\1r .. ][(ieman" s 

statement that the aHJeal is without merit. The photographs shov1,1 there is a thn::e-sraJJed 

stable with two horses sta.nding in the foreground on the Appelle:e" sproperty. 

On November 18, 2004, the Zoning Administrator contirmed that "a horse: stab]'e, irlldeed, 

had been constructed without a building permit." Then on Nmlemb€:T 19,2004, 1\/1r Bello 

notes, '''1 am in agreement with your understanding [requirement fix a spec:,iall exception 

from the BZA before a building permit can be issued]. The 0f16lC(: aims to apprise the 

property O'I;v]t1er of same subsequent to the filing of a building pennit application. ", 

The :Motion to Dismiss app'ears to be another aitempt by the Appcdlee to avoid a hearilllg 

before the Board of Zoning Adjustment for a Special Ex(;eption. 
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CERTIFI(:;ATE OF SERV[CE: 

Delivered by US Mail: 

Mr. Paul J. Kiernan 
Holland + Knight LLP 
2099 Pennsylvania Avenue, NW 
Suite 100 
Washington, DC 20006 

Ms. Julie Lee 
General Council 
Department of Consumer and Regulatory Affairs 
941 North Capitol Street, NW 
Suite 9400 
Vvashington, DC 20002 

Mr. Robert Sussman 
President 
Chain Bridge RoadlUniversity Tenac(~ Preservation Committee 
2824 Chain Bridge Road, NW 
\N ashington" DC 20016 

I hereby certify that on April 25, 2006, this document was served upon the parties on this 
page at the addresses listed and by the means stated. 

QQ VLtJ~;;11 'i-.-P .. (..-,£~~:::~ 
, --- --:::'.:::r- -
Alma H. Ga1tes 
Vice Chair, ANC 3D 
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