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Res. 06-09

ANC 3F RESOLUTION
REVOCATION OF KURI BROTHERS GERTTF(GATE OF OCCUPANCY

APPEAL TO THE BZA
CASE NO. 17444

Advisory Neighborhood Commission 3F
s North Clevelond Pork. Forsst Hill, snd Tenleytonn
EEN 4401-A Connecticut Avenue, N'W., PMB 244
Washington, D.C. 20008-2322

an Automobtle Service Center/Motor Vehicle Fueling, at 4225 Connecticut Avenue, N. W and
contesting the determination of the District of Columbia Department of Consumer and Regulatory
Affairs to revoke Certificate of Gecupancy (No. 3351) for an Automobile Service Center, at 4221
Connecticut Avenue, N.W,, both dated August 4, 20057

WHEREAS, the premises 4221 and 4225 Connecticut Avenue, N.W. (Square 2051, Lot 5) is
within ANC 3F in Single Member District 3F02, and

- WHEREAS, the properties are in differefitrownership with 4221 Connecticut Avenue, N.W,,
being a building owned by Jemal’s Van Ness, LLC, and 4225 Connecticut Avenue, N.W,, being a gas

station on a parcel owned by Van Ness, Inc., and

WHEREAS, Kurti Brothers, Incorporated, a subtenant of Koo Yuen, Koo Yuen, and Van Ness
Auto Care have knowingly been operating a repair garage in violation of the C-3-A zoning which
prohibits a repair garage and in violation of the certificates of occupancy for the premises at 4221

Connecticut Avenue; and

WHEREAS, ANC 3F first brought the service bays and repair garage to the attention of DCRA
in 1989, following the rental of the basement of 4221 Connecticut Avenue by Koo Yuen; and

WHEREAS, the lease for the basement premises signed by Mr. Yuen states, “the subject
property shall be utilized for the sole purpose of parking vehicles,”

WHEREAS, Koo Yuen was first issued a Notice of Infraction #3053 on April 25, 1990, for
operating an automobile repair garage without a certificate of occupancy, and

WHEREAS, Coles B. Ruff, Attorney Examiner at DCRA, held a hearing on NOI #3053, found
that Van Ness Auto Care was operating 15 service bays in the basement of 4221 Connecticut
Avenue, N.W., in violation of their C of O for “Auto Sales and Sale of Accessory Including Installation
without a proper certificate of occupancy and in violation of the C-3-A zoning which prohibit an
automobile repair garage, and Mr. Ruff further details how and why Koo Yuen's operation is different
from the New Car Showroom that previously occupied the space; and
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WHEREAS, the defendant Koo Yuen, owner of Van Ness Auto Care, paid the fine in 2992, and
continued operating the service bays in violation of the zoning regulations and did not apply for a
special exception to the zoning from the Board of Zoning Adjustment, and

WHEREAS, Koo Yuen expanded the business from 15 service bays to 21 service
bays; and

WHEREAS, DCRA again issued a civil infractions notice, Case No. 92-0AD-1683-E,
March 1992, for operating the same prohibited automobile repair garage, and

WHEREAS, this matter came before Rohulamin Quander, Attorney/ALJ, Office of Adjudication,
on May 20, 1992, and

WHEREAS, ALJ Quander found that the key facts found by ALJ Ruff were the same as found
in this case namely: {a) that prior to the respondent’s use of the basement space, the same area,
plus the upper floors had been utilized as Pontiac and Nissan dealerships, until 1888, specializing in
the sale of new and used automobiles, and the servicing of automobiles, many of which had been
sold to customers by those same dealerships, aliowed under the C-3-A zone; (b) thiat the respondent
does not sell new cars, although he occasionally sells used cars on behalf of his repair customers,
which service is a small part of his business; (¢) the respondent advertises his business in the yellow
pages as an auto repair business, but does not mention auto sales or auto accessory sales and
instaliation in those advertisements; and (d) that unauthorized automobile repair is the
Respondent's principal business, and that this Xgeyation is not subordinate and incidental to the
stated reason for which the C of O was issued oh'May 10, 1992; and

WHEREAS, AL} Quander also found that “the respondent’s C of O applicaticns had
intentionatly clouded the diverse nature of the business he was undertaking;” and ordered “that the
Building and Land Regutation Administration take immediate steps to vacate Certificate of
Occupancy #B156843, and further ordered that the respondent immediately cease and desist the
operation of the automobile repair business at 4221 Connecticut Avenue basemerit, until he obtains
a proper Certificate of Occupancy for the use of said premise as a repair garage, including a Board of

Zoning Adjustment variance, if applicable.”

WHEREAS, an appeal to the BZA was filed on December 22, 1992, and agzain on May 28,
1993, in May 1992, from ALJ Quander’s decision; and

WHEREAS, the Board of Zoning Adjustment, by BZA Order No. 93-0006-Cl, dated March 30,
1998, affirmed the decision of the Office of Adjudication and AL} Quander, and

WHEREAS, Koo Yuen and his subtenant, Kuri Brothers continued 1o operate a repair garage,
and

WHEREAS, Kuri Brothers, Incorporated, a subtenant of Koo Yuen, still operating as Van Ness
Auto Care, was issued Notice of infraction #033729, dated April 27, 1999, for operating an
automobile repair garage within a C-3-A zoned area without a Certificate of Occupancy, and

WHEREAS, by Order dated December 27, 1999, the Office of Adjudication, ALJ Lennox
Simon, once again, found that the Property was being occupied illegally this time by the Subtenant,
Kuri Brothers. Specifically, the order held that the Kuri Brothers had an invalid Certificate of
Occupancy for an “Automobile Service Center”, a term that is not a defined or recognized under the
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D.C. Zoning Regulations and that the term denotes the same type of activity which is prohibited in a
C-3-A zoned area, repair garage, and which is not permitted under the D.C. Zoning Regulation, 11
DCMR 744, without a valid certificate of occupancy. As background, the ALJ cited that in 1998, the
lessor, Mr. Yuen/Van Ness, inc,, after the BZA ruled against him in 1998, filed a new application for
a C of 0 and indicated that the new operation would be an Automobile Service Center, even though
no such entity in zoning existed. Kuri Brothers, Inc, (sub-lessor) elected to “piggyback” upon this
concept. Administrative Law Judge Simon ordered the Subtenant to cease and desist operations at
the Property unless and uniil it obtained special exception approval for use through the Board of

Zoning Adjustment, and

WHEREAS, for at Ieast 16 years, the Tenant, Koo Yuen, and his subtenant, Kuri Brothers,
have been operating an automobile repair garage at the 4221 Connecticut Avenue Property illegally
and have expanded the illegality from fifteen service bays to twenty-one service bays, showing a
substantial and deliberate pattern and practice of illegal conduct, and

WHEREAS, this illegality has now been heard by 3 different Adjudicating Law Judges, ang
twice by the BZA, first in April 1995, and then a de novo evidentiary hearing in 2002-2003, and, in
both cases, the BZA issued a ruling upholding the decision of DCRA that these service bays were
operating without a proper certificate of occupancy, that an automobile service center is nota
recognized term in the zoning regulations, and that a repair garage is in violation of the C-3-A zoning

at the site.

WHEREAS, Kuri Brothers, Inc. appealed BZA Order No. 16947, dated September 2003, to
the District of Columbia Court of Appeals, and

WHEREAS, the Appeal was argued on October 19, 2004, and decided on February 2, 2006,
and

WHEREAS, the District of Columbia Court of Appeals, addressing each contention, upheld the
determination of the B7A, and stated that: “ The BZA found that revocation was warranted because
petitioner was operating an automobile repair garage, a use outside the scope of petitioner’s
Certificate of Occupancy, and not permitied in its zoning district without a special exception. We
affirm.,” and “ for the following reasons, we reject petitioner's claim:

1. “ Petitioner contends that the BZA erred in uphoiding DCRA’s revocation of its Cof O
because petitioner was denied an evidentiary hearing before the DCRA. We do not
agree, for petitioner was afforded due process and its rights were not violated. ”

2. “Petitioner appealed the revocation of its C of O to the BZA. Over petitioner’s
objection, the BZA heid a de novo evidentiary hearing {instead of restricting its review
to the administrative record) and allocated the burden of proof to petitioner (instead
of to DCRA). In light of petitioner’s procedural default before the DCRA, neither ruling
prejudiced petitioner” ........ “ We therefore would not reverse even if we were to
conclude the BZA had erred. In fact, however, the challenged procedural rulings
were not erroneous.”

3. The petitioner contended that the BZA’s finding that the petitioner operated a repair
garage outside the scope of its Certificate of Occupancy. The Appeals Court stated,
“Petitioner was never granted a special exception or variance to operate a repair
garage at 4221 Connecticut Avenue, nor did its C of O purport to authorize such a
use......the BZA concluded that it was not intended and couid not be construed to
allow operation of a repair garage. This conclusion is supported, in our view, by
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substantial evidence in the record, including the documented history of the C of O

substantial evidence in the record.”
4, “Petitioner’s final claim is that the BZA erred in rejecting its defense of laches.......The

circumstances necessary to support a laches defense are absent here. In particular,
the record belies petitioner's claim that enforcement action was unreasonably
delayed. Until 1990, there was no enforcement action to be taken because the
property was occupied by a succession of automobile dealerships - a matter-of-right
use - that were granted a limited variance by the BZA to perform repairs “incidental
to the sale of new cars only.” However, after Mr. Yuen acquired the property in 1989,
he stopped maintaining an automobile dealership at 4221 Connscticut Avenue, and
the variance for limited repair activities ancillary to new car sales was no linger
available to him....DCRA had been enforcing the zoning regulations for.atmost a
decade and petitioner could not reasonably have relied on DCRA's supposed
acquiescence in the operation of a repair garage at 4221 Connecticut Avenue.”

WHEREAS, this ongoing activity, only aliowed in industrial Zoning, poses an on-going public
health and safety danger to the residents of the adjoining residential apartment building, and

WHEREAS, the service office for customers is located at the 4225 Connecticut Avenue site
and houses two service bays for automobile repair and employees of the automobhile repair business
also drive cars to the 18-19 service bays located in the basement of 4221 Connecticut Avenue,

accessed only from the back alley of the property;

THEREFORE, BE IT RESOLVED, that ANC 3F, requests the Board of Zoning Adjustment,
uphold the decision of the Zoning Administrator to vacate Certificate of Occupancy No. 33914 for an
Automobile Service Center/Moter Vehicle Fueling, at 4225 Connecticut Avenue, N.W., and Certificate
of Occupancy No. 3351 for an Automobile Service Center, at 4221 Connecticut Avenue, N.W.,, both

dated August 4, 2005.

BE IT FURTHER RESOLVED, based on the history of behavior and activities of Koo Yuen, Kuri
Brothers, Van Ness Auto Care, that the BZA instruct DCRA not to issue any more C of O's for the use
of the basement at 4221 Connecticut Avenue to Koo Yuen, Kuri Brothers, Van Ness Auto Care, or
any successor subtenants for any purpose other than “parking” as contained in the March 21, 1989,

lease arrangement,

BE IT FURTHER RESOLVED, ANC 3F does not object to the use of 4225 Cormecticut Avenue,
N.W., as a motor vehicie fueling station with two service bays for minor repairs.

BE IT FURTHER RESOLVED, that ANC 3F respectfully requests that the Office of the Inspectar
General, investigate and determine how and why DCRA has repeatedly erred in issuing Certificates of
Occupancy for an Automobile Service Center at premises 4221 Connecticut Avenue, N.W., a term not
defined or recognized under the D.C. Zoning Regulations, and which denotes the same type of
activity prohibited in a C-3-A zoned area, and further requests that the Office of the Attorney General

immediately begin proceedings to close this iliegal operation.

BE IT FURTHER RESOLVED, that ANC 3F, send a copy of this resolution and supporting
documentation to the Office of Council member Kathy Patterson, with a request that it be forwarded
to the Commitiee on the Department of Consumer and Regulatory Affairs under the oversight of
Council member Jim Graham for further investigation.
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BE IT FURTHER RESOLVED THAT ANC 3F will exercise its right to party status in this case and
that Commissioners Karen Perry and Carl Kessler, aiong with former ANC Chairman and
Commissioner David Bardin, who had been involved in this case in 2002-2004, have been
designated as ANC 3F’s representatives before the Board of Zoning Adjustment.

Adopted April 10, 2006, by a vote of 7-0-0, at a duly noticed public hearing with a quorum
present (4 being a quorum)

. J,_«_.,._.

Cathy Wiss,
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HISTORY OF 4221 CONNECTICUT AVENUE AND CERTIFICATES OF OCCUPANCY

DATE USER "AREA Cof0 S ‘ALJ DECISION BZA DECISION
1935 Fiood Motor regular gasoline and
: repair garage
1940 Flood Motor granted use variance to extend
building and use a rear
entrance, conditioned on the
fact that all repairs to be
incidental to new cars only.
1961 Flood Pontiac | Lot & Building sale of new & used cars
1964 Flood Pontiac | Permit to raze 2-story
building piece-by-piece
1964 Flood Pontiac | Permit to build 3-story
building for office,
dealership, and public
storage garage
10/7/65 | Flood Pontiac | pt. of 1st fl. & garage auto sales & repair garage C of O issued pursuant to BZA
applied: 7/7/65: order 8250, dated 6/22/65,
Basement-repair garage that the enclosure on the roof
1st floor-automobile sales for service equipment will
harmonize with the main
structure in architectural
character, material & color.
5/5/71 | Flood Pontiac auto sales & repair garage
accessory to auto sailes
5/4/83 Conn. Ave. First, parking levels one- | Automobile sales and
Datsun three service
10/28/86 | Conn. Ave. First, Basement Motor Vehicle Dealer
Nissan Levels 1,2, 3
3/21/89 | 4221 Basement leased to Koo
Associates Yuen. Letier states “that

the existing portions of
the subject property
presently used for
parking shall be utilized
for the sole purpose of
parking vehicles. Your
premises shall have access
to the existing 116 parking
spaces on the property.”




DATE USER AREA CofO: oo AL DECISION - BZA DECISION ‘

3/22/89 | Koo L.Yuen Basement Automobile sale and sale | AL Coles Ruff Appealed to BZA. Day of BZA
of accessory including OAD #90-1726-E hearing, Mr. Yuen paid fine.
installation July 17,1990 BZA canceled hearing.

¢ Ruled operating a
Yepair gavage in r ing. Never
DCRA to take steps to from BZA
revoke. -
s Koo Yuen did not sell
new cars.
» Did not check change
of use in applying for C
of 0. ;

5/10/89 | Van Ness, Inc. | Basement Retail sale of automobile | ALJ Rohulamin Quander Koo Yuen and Van Ness
& accessories including 92-0AD-1683-E Incorporated filed a notice of
installation. e Incorporated ALJ appeal on December 22, 1992

Ruff's decision that (1) from ALJ decision upholding fine.
Respondent does not Filed a second notice of appeal on

sell new cars, although
he occasionally seils
used cars on behalf of
his customers, which
service is 3 small part of
his business. (2) The
respondent advertises
his business in the yell
pages as a repair
business, but does not
mention auto sales or
auto accessory sales
and installation in ads.

e Koo Yuen liabie for
$525 fine.

s DCRAtotake
fmmediate steps to
vacate C of O
#B156843

* Respondent
immediately cease and
desist operation.

May 28, 1993 from ALJ's decision
not o grant a stay of 1992 order.

Verbal Decision: May 3, 1995 to
uphold ALJ Decision.

BZA Written Order #93-006-Cl,
dated March 30, 1998

» ~ AlJ was correct to conclude
this was not a car dealership
of any sort, hor was this -
establishment operated for
the principal use of sale of
accessories.

e Lvidence supports the
ALSs finding that sale of
autos and accessories are
incidental to the principal
use of the premises as a
repair shop.




DATE | USER

[AREA

[CofO

AL DECISION

TBZA DECISION.

Continued from Page 2

December 22, 1992
Filed Motion to Stay

Motion Denied by ALJ
Quander Feb. 22, 1993

e The Board notes thatthe
appetlant had continued to
operate his facility and
therefore the Board takes no
action on the appeal of the
ALJ's decision to deny the
appellant’'s Mation ta Clarify
Order or Stay of Sanctions

Pending Appeal.

6/2/89 4221 Conn. Bldg. Renovation to

Ave, Assoc. Create Lease Commercial

Ltd. Spaces ,
1/98 & Building in Bankruptcy. Greenstein, DeLorme & Luchs represent Court appointed Receiver, Grubb and Ellis. Building eventually
‘99° purchased by Douglas Jemal from Bankruptcy Court.
4/21/98 | Van Ness Auto | Basement Automobile Service Center

Care
8/8/98 Basement Automobile Service Center | AU Lennox Simon Decision appealed to the BZA

99-00AD-1821-E
December 27, 1999

e Respondent has an
invalid certificate of
occupancy for an
“automobile service
center.” An
automobile service
centeris not a
defined or recognized
term under the D.C.
Zoning Reguiations
and denotes the
same tyne of activity
which is prohibited in
a C-3-A zoned area,
repair garage.

* The current and
longstanding use of
the basement has
been an automobile
repair garage. In
1992, ALJ Quander
made a fingding that
the lessor, Mr.
Yuen/Van Ness Inc.
operated an

Hearing Held March 19, 2002

BZA Order: May 22, 2002

Reversed AlJ Simon

That a Certificate of
Qccupancy cannot be issued for
a Repair Garage in a C-3 District
without a special exception, but
that it was not within the ALl's
purview to declare the
Certificate of Occupancy invalid.

In that same ruling, the Board
stated that DCRA’s remedy was
to “revoke the Certificate of
Occupancy, after giving notice.”

BZA Appeal #16947, Kuri
Brothers vs. DCRA for




Continued

automobile repair
garage in the
basement of the
property. Decision
affirmed by BZA.

On 4/21/98, the
lessor, Mr. Yuen/Van
Ness, Inc., after the
BZA ruled against
him, filed a new
appiication for a C of
O and indicated that
the new operation
would be “Automobile
Service Center” even
though no such entity
existed in the Zoning
Regulations.

Kuri Brothers, Inc.
(sub-lessor) has
elected to
“piggyback” upon this
“Automobile Service
Center” concept.

That Kuri Brothers
Cease and Desist the
Operation of an
automobiie repair
garage at 4221
Connecticut Avenue.

Revocation of C of O #16947.

BZA held de novo
hearing and denied
appeal. Order dated
September 8, 2003.
Kuri Brothers appealed
to the DC Court of
Appeals

5/15/02

Kuri Brothers

Basement

Automotive Service Repair

C of O issued while preceding
case on appeal to BZA.
Revoked in letter datcd

9/6/02




DISTRICT OF COLUMBIA COURT OF APPEALS

PETITION FOR REVIEW FROM THE DISTRICT OF COLUMBIA BOARD OF ZONING ADJUSTMENT {BZA NO. 16947)

Petitioner: Kuri Brothers
Argued: October 19,2004
Decided: February 2, 2006

Decision: The District of Columbia Court of Appeals upheld the determination of the BZA, and stated that: “ The BZA found that revocation was
warranted because petitioner was operating an automobile repair garage, a use outside the scope of petitioner’s Certificate of Occupancy, and not
permitted in its zoning district without a special exception. We affirm.,” and “ for the following reasons, we reject petitioner’s claim:

1. “ Petitioner contends that the BZA erred in upholding DCRA’s revocation of its C of O because petitioner was denied an evidentiary
hearing before the DCRA. We do not agree, for petitioner was afforded due process and its rights were not violated. ”

2. “Petitioner appealed the revocation of its C of O to the BZA. Over petitioner’s objection, the BZA held a de novo evidentiary hearing
(instead of restricting its review to the administrative record) and allocated the burden of proof to petitioner (instead of to DCRA). In
light of petitioner’s procedural default before the DCRA, neither ruling prejudiced petitioner” ........ “ We therefore would not reverse
even if we were to conclude the BZA had erréd. In fact, however, the challenged procedural rulings were not erroneous.”

3. The petitioner contended that the BZA's finding that the petitioner operated a repair garage outside the scope of its Certificate of
Occupancy. The Appeals Court stated, “Petitioner was neyer granted a special exception or variance to operate a repair garage at
4221 Connecticut Avenue, nor did its C of O purport to authorize such a use......the BZA concluded that it was not intended and could
not be construed to allow operation of a repair garage. This conclusion is supported, in our view, by substantial evidence in the
record, including the documented history of the C of O ......We have no difficulty concluding that the BZA's finding was amply
supported by substantial evidence in the record.”

4, “Petitioner’s final claim is that the BZA erred in rejecting its defense of laches.......The circumstances necessary 10 support a laches
defense are absent here. In particular, the record belies petitioner's claim that enforcement action was unreasonably delayed. Until
1990, there was no enforcement action to be taken because the property was occupied by a succession of automobile dealerships -
a matter-of-right use - that were granted a limited variance by the BZA to perform repairs “incidental to the sale of new cars oniy.”
However, after Mr. Yuen acquired the property in 1989, he stopped maintaining an automobile dealership at 4221 Connecticut
Avenue, and the variance for limited repair activities ancillary to new car sales was no linger available to him....DCRA had been
enforcing the zoning regulations for aimost a decade and petitioner could not reasonably have relied on DCRA's supposed
acquiescence in the operation of a repair garage at 4221 Connecticut Avenue.”







Notice: This opinion is subject to formal revision before publication in the Atlantic and Maryland
Reporters. Users are requested to notify the Clerk of the Court of any formal errors so that
corrections may be made before the bound volumes go to press.

DISTRICT OF COLUMBIA COURT OF APPEALS
No. 03-AA-1032

KURI BROTHERS, INC.,
PETITIONER,

V.

DisTricT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT,
RESPONDENT,

AND

ARCHSTONE SMITH COMMUNITIES, LLC,
INTERVENOR.

Petition for Review from the
District of Columbia Board of Zoning Adjustment
(BZA No. 16947)

(Argued October 19, 2004 - Decided February 2, 2006)
Tamir Damari, with whom Stanley H. Goldschmidt was on the brief, for petitioner.

Stacy L. Anderson, Assistant Attorney General, with whom Robert J. Spagroletti, Attorney
General for the District of Columbia, and Edward E. Schwab, Deputy Attorney General, were on the
brief, for respondent.”

John Patrick Brown, Jr., and Stephanie A. Baldwin submitted a statement i lieu of brief on
behalf of intervenor.

* At the time the briefs were filed, Ms. Anderson was called Assistant Corporation Counsel
and Messrs. Spagnoletti and Schwab were called Corporation Counsel and Acting Deputy
Corporation Counsel, respectively. Since that time, however, the Mayor of the District of Columbia
has issued an executive order re-designating the Office of Corporation Counsel as the Office of the
Attorney General for the District of Columbia, See Mayoral Order No. 2004-92, 51 D.C. Reg. 6052
(May 26, 2004) (citing D.C. Code § 1-204.22 (2) & (11) (2001)). We employ the titles applicable
at the time of this opinion’s publication.
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Before Ruiz and GLICKMAN, Associate Judges, and TERRY, Senior Judge."

GLICKMAN, 4ssociate Judge: This case is before us on the petition of Kuri Brothers, Inc., for
review of a Board of Zoning Adjustment (BZA) decision affirming the revocation by the Department
of Consumer and Regulatory Affairs (DCRA) of petitioner’s Certificate of Occupancy (#B00181657)
to use premises located at 4221 Connecticut Avenue, N.W., asan “Aufomobile Service Center.” The
BZA found that revocation was warranted because petitioner was operating an automobile repair
garage, a use outside the scope of petitioner’s Certificate of Occupancy (hereinafter, “C of 0”) and

not permitted in its zoning district without a special exception. We affirm.

Preliminarily, because petitioner’s counsel informed us at oral argument that the DCRA had
issued a new, superseding C of O to petitioner for the premises in question, we directed the parties
to submit supplemental briefs addressing whether the instant petition for review was moot. In their
supplemental briefs, petitioner and respondent agree that the petition is not moot and that we should
reach the legal questions presented. The new C of O (#C033951), which merely reflected a change
of property ownership, was issued six weeks before DCRA issued the Notice of Intent to Revoke its |
precursor, #B00181657. As a direct and immediate consequence of the subsecuent revocation of
#B00181657, DCRA declared C of O #C033951 cancelled as well. In view of that cancellation, we

accept the parties’ position that the instant petition for review is not moot.

In asking us to reverse the BZA, petitioner claims that the revocation of C of O #B00181657

* Judge Terry was an Associate Judge of the court at the time of argument. His status
changed to Senior Judge on February 1, 2006.
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was procedurally flawed, not supported by substantial evidence in the record, and barred by laches.
Our review of the BZA’s determination is limited. We defer to the BZA’s interpretation of the
zoning regulations unless its interpretation is plainly wrong or inconsistent with the governing
statute. See, e.g., Concerned Citizens of Brentwood v. District of Columbia Bd. of Zoning
Adjustment, 634 A.id 1234, 1242 (D.C. 1993). We must affirm the BZA’s factual findings so long
as they are based on substantial evidence in the record. See, e.g., George Washington Univ. v.
District of Columbia Bd. of Zoning Adjustment, 831 A.2d 921, 931 (D.C. 2003). Ultimately, we
must sustain the BZA’s action unless it was “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” D.C. Code § 2-510 (a)(3)(A) (2001). However, “although
we accord weight to the agency’s construction of the statutes which it administers; the ultimate
responsibility for deciding questions of law is assigned to this court.” George Washington Uniyv.,

831 A.2d at 931 (internal citations omitted).
For the following reasons, we reject petitioner’s claims.

1. Denial of a Hearing before the DCRA Office of Adjudication. DCRA’s official Notice

of Intent to Revoke C of O #B00181657 charged petitioner with operating an automobile repair
garage in violation of both the C of O and applicable zoning regulations. The Notice advised
petitioner that in order to challenge the proposed revocation, “you must request a hearing in writing
within fifteen (15) days of your receipt of this Notice,” and that “if you do not request a hearing
within the time specified in this notice, . . . you shall be deemed to have admitted the validity of the

charges and speciﬁéations stated in this notice and a final notice of revocation will be entered against
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you.” The Notice was served on petitioner on June 28, 2002, but petitioner failed to request a
hearing until twenty-four days later, on July 22, 2002. The only explanation that petitioner offered
for its untimely response was that “Koo Yuen, the real party in interest in this matter (the owner of
the property) was out of the country and was not apprised of this matter until approximately July 15,
2002.” Chief Administrative Law Judge Little of the Office of Adjudication (“OAD”) denied
petitioner’s request for a hearing as untimely. DCRA thereupon issued a final notice of revocation
and subsequently directed petitioner and Mr. Yuen to discontinue all business activity at 4221

Connecticut Avenue, N.W,

Petitioner contends that the BZA erred in upholding DCRA’s revocation of its C of O
because petitioner was denied an evidentiary hearing before the DCRA. We do not agree, for
petitioner was afforded due process and its rights were not violated. Neither the zoning statute nor
the regulations governing C of O revocations expressly entitled petitioner to a hearing before the
DCRA on the revocation of its C of O. Instead, the regulations seemingly contemplated summary
revocation by the DCRA on ten days’ notice with a right of appeal to (and a hearing before) the_‘
BZA. See 12A D.C.M.R. (former) §§ 118.4.6, 118.5.! Nonetheless, presumably to comply with the
requirements of due process, DCRA offered petitioner the opportunity to request a hearing before

the OAD at which DCRA would have borne the burden of proof.? In doing so, DCRA evidently (and

v ! Subsequent to the BZA’s decision in this case, the cited regulations were amended and
renumbered as 12A D.C.M.R. §§ 110.5.6, 110.6. See 51 D.C. Reg. 368 (Jan. 9, 2004).

% The Notice of Intent to Revoke cited former D.C. Code § 1-1509 (a) (recodified without
change as D.C. Code § 2-509 (a) (2001)), which provides for hearings in “contested cases,” i.e.,
agency proceedings “in which the legal rights, duties, or privileges of specific parties are required

(continued...)
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notunreasonably) opted to follow the established procedure for adjudicating infraction notices under
the Civil Infractions Act of 1985, see D.C. Code § 2-1802.01 et seq. (2001). The Civil Infractions
Actprocedure, which plainly satisfied the demands of due process, requires a respondent served with
a notice of infraction to answer it within fifteen calendar days in order to contest it and request a
hearing. See D.C. Code § 2-1802.01 (b)(8), (9); § 2-1802.02 (e). If, “without good cause,” the
respondent fails to answer within that time frame, it waives its right to contest the charge and “shall
be liable” for the established penalty (a civil fine, under the Act). D.C. Code § 2-1802.02 (£); see
also D.C. Code § 2-509 (a) (providing that “any contested case may be disposed of' by .. . default”).
In the present case, petitioner ran afoul of these provisions: petitioner did not respond to the
revocation notice in fifteen calendai days, and it did not show “good cause” for its failure to do so.
Petitioner’s justification, that Mr. Yuen was out of the country, simply did not explain why petitioner
was ﬁnable to request a hearing in Mr. Yuen’s absence (nor why Mr. Yuen's input was needed, why
he was “the real party in interest” when he merely was petitioner’s landlord, or why he could not be

contacted more prompily).

2. Alleged Procedural Irregularities in the BZA Hearing. Petitioner appealed the revocation

of its C of O to the BZA. Over petitioner’s objection, the BZA held a de novo evidentiary hearing
(instead of restricting its review to the administrative record) and allocated the burden of proof to

petitioner (instead of to DCRA). In light of petitioner’s procedural default before the DCRA, neither

*(...continued)
by anylaw . .., or by constitutional right, to be determined after a hearing ....” D.C. Code § 2-502
(8) (2001). Arguably, petitioner was entitled to a hearing on the revocation of its C of O as a matter
of constitutional right.
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ruling prejudiced petitioner. We therefore would not reverse even if we were to conclude that the
BZA had erred. LCP, Inc. v. District of Columbia Alcoholic Bev. Control Bd., 499 A.2d 897, 903
(D.C. 1985) (under the prejudicial error rule, “reversal and remand is required only if substantial
doubt exists whether the agency would have made the éame ultimate finding with the error.
removed”) (internal quotation marks and citations omitted). In fact, however, the challenged

procedural rulings were not erroneous.

The BZA heard petitioner’s appeal of the revocation of its C of O pursuant to its general
review authority under D.C. Code § 6-641 .07"."'(f) (2001); see also 11 D.CM.R. § 3200.2.
Implementing that authority, 12A D.C.M.R. (former) § 118.5 expressly provided that “[a]ny person
aggrieved by the action of the Director [of DCRA] granting, withholding, or revoking a Certificate
of Occupancy may appeal the action to the Board of Zoning Adjustment, pursuant to D.C. Code.
Subsection 5-424 (F) (1981) [which was recodified without change in 2001 asD.C. Code § 6-641.07
(f)], and the District of Columbia Zoning Regulations.” In “all appeals and applications™ to the
BZA, the Zoning Regulations provided for evidentiary hearings in which “the burden of proof shall

rest with the appellant or applicant.” 11 D.C.M.R. §§ 3117, 3119.

The DCRA’s final notice of revocation specifically informed petitioner that the revocation
of its C of O was appealable to the BZA pursuant to D.C. Code § 6-641.07 (f). We reject petitioner’s
contention that the BZA nonetheless was required by D.C. Code § 6-641.09 and the Civil Infractions
Act of 1985 to determine its appeal “on the basis of the record established before the administrative

law judge or attorney examiner.” D.C. Code § 2-1803.03 (2001). The Civil Infractions Act created
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an alternative civil fine system for infractions of D.C. law and amended D.C. Code § 6-641.09 to
make this fine system available for zoning violations.® See D.C. Law 6-42, 32 D.C. Reg. 4450 et
seq. (Aug. 2, 1985). But DCRA did not seek to impose a civil fine on petitioner in this case; rather,
it sought the revocation of petitioner’s C of O, a remedy that was not obtainable under the Civil
Infractions Act. See D.C. Code §§ 2-1801.04, 1802.03 (2001). The appellate review procedures

adopted in that Act solely for alternative civil fine proceedings therefore did not apply.*

3. The BZA'’s Finding that Petitioner Operated a Repair Garage Outside the Scope of its

3 The Act added the following two sentences to § 6-641.09:

Civil fines, penalties, and fees may be imposed as alternative
sanctions for any infraction of the provisions of this subchapter [D.C.
Code Title 6, Chapter 6, subchapter 4, concerning zoning
regulations], or any rules or regulations issued under the authority o
these sections, pursuant to Chapter 18 of Title 2 {the Civil Infractions
Act]. Adjudication of any infraction of this chapter shall be pursuan:
to Chapter 18 of Title 2.

The statutorily defined term “infraction” refers to violations for which a civil monetary sanction may
be imposed under the Civil Infractions Act. See D.C. Code § 2-1801.02. Contrary to petitioner’s
contention, the second sentence added to § 6-641.09 does not mean that the Civil Infractions Act
supplies the only mechanism for enforcing the zoning regulations; the section itself lists other
enforcement mechanisms, such as an actien in Superior Court.

4 DCRA cited D.C. Code § 6-641.09 in its final notice of revocation. Even if that arguably
incorrect citation initially misled petitioner as to the scope of appellate review, the BZA cured the
problem by clarifying the scope of review and granting petitioner additional time to prepare for a de
novo proceeding.

Title 12A of the District of Columbia Municipal Regulations was amended in January of
2004 to provide that appeals of actions granting, withholding or revoking a certificate of occupancy
now may be taken to the BZA pursuant to D.C. Code § 6-641.09. See 12A D.C.M.R. § 110.6.
Inasmuch as this amendment occurred after the BZA decision in this case, it has no bearing on the

issues before us.
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Certificate of Occupancy. Petitioner’s property at 4221 Connecticut Avenue, N.W,, is in an area

zoned “C-3-A.” Permissible uses as a matter of right in this zone include “automobile and truck
sales’; and “automobile accessories sales, including installations.” 11 D.C.M.R. §§ 721.3 (¢), (d);
741.1. Operation of a “repair garage” is not permitted in a C-3-A zone, however, without a special
exception (or a variance) from the BZA. 11 D.C.MR. § 743.1. The zoning regulations define a
“repair garage” as “a building or other structure, or part of a building or structure, with facilities for
the repair of motor vehicles, including body and fender repair, painting, rebuild.ing, reconditioning,

upholstering, equipping, or other motor vehicle maintenance or repair.” Id. at § 199.1.

Petitioner was never granted a special exception or variance to operate a repair garage at 4221
Connecticut Avenue, nor did its C of O purport to authorize such a use. Petiticner’s C of O, which
itreceived in August 1998, was for an “automobile service center.” Although the term “automobile
service center” is not defined in the zoning regulations,’ and its precise scope may be subject to some
uncertainty, the BZA concluded that it was not intended and could not be construed to allow
operation of a repair garage. This conclusion is supported, in our view, by substantial evidence in

the record, including the documented history of the C of O. Petitioner concedes, as it must, that its

5 Petitioner’s C of O thus did not comply with the requirement that “[t]he use shall be
designated on the certificate of occupancy in terms of a use classification that is established by this
title [i.e., Title 11} ....” 11 D.C.M.R. § 3203.8 (a). According to the Notice of Intent to Revoke
the C of O, DCRA “created the category of ‘Automobile Service Center’ to facilitate” petitioner’s
declared intent “to sell small automotive parts and make installations of same.” The Notice went
on to state that “[t)his facilitation did not include or permit any major automotive engine, body work
or other automotive garage functions.” Petitioner did not contest these assertions.
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C of O did not authorize it to have a repair garage.® Thus, notwithstanding thar the BZA did not
undertake to delineate the precise scope of the C of O, the dispositive question before us is simply
whether the BZA’s further finding, that petitioner was operating a repair garage, was supported by

substantial evidence of record.

DCRA inspectors testified that they saw automobile engine and other significaht automotive
repair work being done on petitioner’s premises on multiple occasions. Their testimony was
corroborated by photographs of petitioner’s garage, copies of work orders, and petitioner’s own
business card, advertisements and signage offeringa full range of auto repair services (e.g., “brakes,”
“exhaust,” “alignment,” “tranémission,” “electrical,” “body work,” “engine overha_uls,”. “air
conditioning/heating™) and asserting that petitioner had 21 service bays, ASE certified technicians,
and the capability to “service and repair all cars domestic & foreign.” Petitioner presented no
evidence to counter the showing that it was operating a repair garage within the meaning of the
zoning regulations. We have no difficulty concluding that the BZA’s finding was amply supported

by substantial evidence in the record.’

4. Laches. Petitioner’s final claim is that the BZA erred in rejecting its defense of laches.

§ If the C of O were construed to authorize such a use without the required special exception,
it would have been invalid and subject to revocation as having been issued in error. 12A D.C.M.R.

(former) § 118.4.3.

7 Indeed, the one-sided nature of the evidentiary presentation is another reason why petitioner
cannot claim that it was prejudiced by the BZA’s allocation of the burden of proof. The outcome
of the proceeding would have been the same even if the BZA had allocated the burden of proofto

DCRA and the intervenors.



10
Petitioner asserts that the premises at 4221 Connecticut Avenue were in continual and uninterrupted
use for certain automotive repair activities from 1940 until 1990, and that DCRA slept on its rights
by not attempting to enforce the repair garage prohibition during that fifty-year period. We agree

with the BZA that petitioner’s claim of unreasonable delay in enforcement is without merit.

“Laches is the principle that ‘equity will not aid a plaintiff whose unexcused delay, if the suit
were allowed, would be prejudicial to the defendant.’” American Univ. Park Citizens Ass 'nv. Burka,
400 A.2d 737, 740 (D.C. 1979) (quoting Russell v. Todd, 309 U.S. 280, 287 (1940)). The party
asserting laches has the burden of establishing both that it was prejudiced by the delay and that the
delay was unreasonable. Sisson v. District of Columbia Bd. of Zoning Adjustment, 805 A.2d 964,
972 (D.C. 2002). In the zoning context, the defense of laches is judicially disfavored because of the
public interest in enforcement of the zoning laws. Id. at 971. Accordingly, “[l]aches is rarely
applied in the zoning context except in the clearest and most compelling circumstances.” Id.

(internal-quotation marks and citations omitted).

The circumstances necessary to support a laches defense are absent here. In particular, the
record belies petitioner’s claim that enforcement action was unreasonably delayed. Until 1990, there
was no enforcement action to be taken because the property was occupied by a succession of
automobile dealerships - a matter-of-right use — that were granted a limited variance by the BZA to
perform repairs “incidental to the sale of new cars only.” There is no indication that the automobile
dealerships exceeded the allowed scope of the variance. However, after petitioner’s predecessor-in-

interest, Mr. Yuen, acquired the property in 1989, he stopped maintaining an automobile dealership
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on the premises, and the variance for limited repair activities ancillary to new car saless was no longer
available to him. DCRA then promptly enforced the prohibition on repair garages against Mr. Yuen
via Notices of Infraction issued in April 1990 and March 1992. These enforcement actions were
upheld by DCRA administrative judges and, in March of 1998, the BZA. Mr. Yuern did not appeal
the BZA’s dccision; and he appeared to acquiesce in it. He applied the following month for a new
C of O to use the property for “automobile sales and automobile accessory sales including
installation” — both matter-of-right uses in a C-3-A zone. Thus, when petitioner obtained its C of
O in August 1998, as Mr. Yuen’s successor, DCRA had been enforcing the zoning regulations for
almost a decade and petitioner could not reasonably liave relied on DCRA’s supposed acquiescence

in the operation of a repair garage at 4221 Connecticut Avenue.

For the foregoing reasons, we hereby affirm the decision of the BZA to uphold revocation

of petitioner’s Certificate of Occupancy #B00181657.

So ordered.
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Appeal No. 16947 of Kuri Brothers, Inc., pursuant to 11 DCMR §§ 3100 and 3101,
from the administrative decision of J. Gregory Love, Administrator, Building and Land
Regulation Administration, Department of Consnmer and Regulatory Affairs, of the
revocation of a certificate of occupancy (#B00181657) for occupancy that does not
conform to the umse permitted, “antomobile service center”, in a C-3-A District at
premises 4221 Connecticut Avenue, N.W. (Square 2051, Lot 5).

Hearing Dates: Apri] 8, and May 13, 2003
Decision Date:  July 1, 2003

ORDER

Appeliant, Kuri Brothers, Inc. (“Kuri Brothers” or “Appellant”), filed this appeal, accompanied
by a “Petition for Appeal”, on September 11, 2002, with the D.C. Board of Zoning Adjustment
(“Board™). Appellant contests the revocation of its Certificate of Occupancy (“C of Q") for
premises located at 4221 Connecticut Averue, N.W., Washington, D.C. 20008, in Square 2051,
Lot S, in the C-3-A Zoning District {Exhibit 1]. For the reasons stated below, the appeal is
denied,

P Y P

By letter dated June 27, 2002 and personally served, the Department of Consumer and
Regulatory Affairs ("DCRA") provided Appellant with a Notice of Intent to Revoke
Certificate of Occupancy # B00181657 ("Notice to Revoke™). Appellant did not respond
to the Notice to Revoke within the fifteen days DCRA indicated in the notice. DCRA
then notified Appellant's counsel that Appellant was "deemed to have admitted the
validity of the charges" set forth in the Notice to Revoke and revoked the C of O on
August 19, 2002,

Appellant’s premises sre located within the boundaries of Advisory Neighborhood
Commission (“ANC”) 3F, in Single-Member District 3F02 represented by Commissioner
Karen L. Perry. ANC 3F is automatically a party fo this proceeding pursnant to 11
DCMR § 3106.2.

By letter dated November 12, 2002, Charles E. Smith Residential filed a request to
intervene as a party in opposition to this Appeal. Charles E. Smith Residential owns the
Van Ness South apartment building at 3003 Van Ness Street, N.W,, immediately across a
16-foot public allcy from Appellant’s premises, and the Consulate Apartment building at

441 4th Sweot, N.W., Suite 210-S, Washington, DC 20001 (202) 727-6311
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2950 Van Ness Street, N.-W., located within 200 feet of the Appellant's premises. At the

April 18, 2003 hearing, the Board granted Charles E. Smith Residential’s request to
intervene as a party in opposition.

The Board scheduled a public hearing for September 20, 2002 and November 12, 2002, and so
notified Appellant [Exhibit 12), DCRA [Exhibit 13), and ANC 3F [Buxhibit 14].

ANC 3F submitted a Resolution, approved at a duly-noticed meeting, and with a quorum
present, opposing the Appeal [Exhibit 18). Charles E. Smith Residential also submitted a
letter in opposition to the appeal [Exhibit 22],

Appellant filed a request for postponement and rescheduling of the public hearing
[Exhibits 15, 16, 17]. Over ANC 3F’s opposition [Exhibit 21}, the BZA rescheduled the
public hearing, finding that the reasons for the rescheduling of the hearing were
persuasive.

DCRA and Charles E. Smith Residential made oral motions to dismiss or to affirm on the record
on two occasions, April 8, 2003 and May 13, 2003. ANC 3F presented a written motion to
affirm and order Appellant to ccase and desist, supported by a Memorandum of Law [Exhibit
41). The Board took these motions under advisement, pending filing of proposed findings of fact
and conclusions of law and the rendering of its final decision.

Appellant submitted Appellant’s Responses to Bxhibits, which listed objections to exhibits being
submitted by ANC 3F. To the exient that this submission was inteaded as a motion 1o the Board
to strike such exhibits from the record it was denied.

On January 28, 2003, the day of the scheduled hearing for this case, only preliminary
issues were addressed. The hearings for this case took place on April 8, and May 13,
2003.

Appellant chose to present no formal argument prior to or during the hearings for this
case, cven after asking that the initial hearing date be postponed. Instead, Appellant
asked to be allowed to submit his argument in the context of proposed findings of fact
and conclusions of law. Although the Board is not required under its regulations to
accept such a submission, the Board chose to allow Appellant an opportunity to spell out
any legal arguments he might have, based on the evidence submitted, and thereby present
an argument in this case. Many of the arguments listed in Appellant’s Petition for Appeal
were never presented by Appellant and therefore were not adequately substantiated and
thus were not considered. Those that were presented by the Appellant and considered by
the Board are addressed below.
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At the conclusion of the May 13, 2003, hearing, the record was closed, except the: Board set June

24, 2003, as the deadline for submission of proposed Findings of Fact and Conclusions of Law
by the parties, While the Appellant’s submission more closely resembled a legal brief, it was
accepted into the record and considered by the Board in reaching this decision

At jts regularly-scheduled meeting on July 1, 2003, the Board denied the Appeal.

FINDINGS OF FACT:

1. Appellant was issued a certificate of occupancy for an “‘automobile service centes” on
August 12, 1998 at 4221 Connecticnt Avenue, N.W. (“subject property”).

2, Automobile service center is not a defined term in the Zoning Regulations.

3. Appellee, DCRA, issued a notice of intent to revoke Appellant’s certificate of
occupancy for the subject property on June 27, 2002.

4. Appeliee issued a final norice of revocation of the certificate of occupancy for the
subject property on August 19, 2002.

5. Appellant appealed the DCRA Director's decision to revoke his certificate of
occupancy on September 11, 2002.

6. Appellant was advised during the Board’s preliminary discussions regarding this
case that DCRA’s decision to revoke the Appellant’s certificate of occupancy was
taken pursuant 10 12A DCMR § 118.4.

7. Pursuant to 12A DCMR § 1184.1, a ceniificate of occupancy may be revoked,
“after notice, if the acal occupancy does not conform with that permitted”,

8. The subject property is zoned C-3-A.

9. In the C-3-A zone, a repair garage is only permitted by special exception pursuant
to 11 DCMR § 743.1,

10.  “Automobile accessories sales, including installations™ is a permitted use in a C-3-
A district.

11. In 11 DCMR § 199.1, a "garage, repair” is defined as: "a building or other
structure, or part of a building or structure, with facilities for the repair of motor
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vehicles, including body and fender repair, painting, rebuilding, reconditioning,
upholstering, equipping, or other motor vehicle maintenance or repair.”

12.  DCRA and ANC 3F submitted photographs of Appellant’s underground space. Those
photographs showed antomobiles, lifts, other equipment, automotive parts, and vchicles
(Exhibits 21 and 35].

13. DCRA and ANC 3F summarized and submitied copies of Appellant's own
advertising of services offered at "Van Ness Auto Care”, which offered the
following: 21 service bays, foreign & domestic car specialist, and diagnostic, tune-
up, brake, exhaust, alignment, transmission, and electrical services.

14. ANC 3F also submitted photographs of Appellant’s latest advertising sign (taken
May 8, 2003) reading: “WE SERVICE & REPAIR ALL CARS DOMESTIC &
FOREIGN.”

15. DCRA Inspector Anthony Hooks, who testified at the hearing, has the following
responsibilities at DCRA: inspection of anto repair garages and monitoring of required
licensing for repair garage operations.

16. In the months preceding the date the Notice to Revoke was issued, Inspector Hooks
witnessed several vehicles being repaired and saw cars hoisted up on lifts and employees
engaged in automobile engine repairs. The Board found Inspector Hooks’ testimony with
respect to these activities to be credible.

17. Inspector Hooks’ photographs taken during his inspection also show that
automobile repair activities are taking place on Appellant’s property [Exhibit 25].

18.  Inspector Hooks submitted into the record Repair Work Orders supplied to him by
Chris Kuri, one of Appellant's principals, for repair work ordered by customers
during one of days that Inspector Hooks visited the subject property [Exhibit 37].

19. DCRA Inspector Vacylla Williams testified to inspecting the subject property on
June S, 2002 with Inspector Hooks and to witnessing automotive repairs being
conducted. The Board found Ms. Williams’ testimony 1o be credible.

20. The notice of intent to revoke the Appellant’s C of O details automobile repair and
maintenance activities, as witnessed by three different inspectors on four different
occasions.
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21.  Appellant submitted documents [Exhibit 40] that contained the following relevant
information:

May 4, 1983 C of 0 and Application for 4221 Connecticut Avenue, N.W.

Owner: Connecticut Avenue Datsun, Inc.
USE: Automobile Sales and Service
Prior use indicated on application: Automobile Sales and Service

Purpose of application: Ownership Change
October 10, 1986 Application for 4221 Connecticut Avenue, N.'W.

Owner: Connecticut Avenue Nissan, Inc.
USE: Motor Vehicle Dealer
Prior use indicated: Motor Vehicle Dealer

Purpose of application: Ownership Change

April 24, 1998 C of O and Application for 4221 Connecticut Avenue, N.W,

Owner: Koo L. Yuen

USE: Automobile Service Center

Use applied for, as stated op application: (Automobile Service Center) Automobile
v Sales, Automobile Accessory Sales Including Installation

Prior use indicated: Automobile Service Center

Purpose of application: Partial Occupancy - Bascment

August 12, 1998 C of O and Application for 4221 Connecticut Avenue N.W.,

Basement
Owner: Kuri Brothers, Inc.
USE: Automobile Service Center
Use agghg for, as stated on_application: (Auto Repair)Office Antomobile Service

Prior use md:g;ﬂ Auto Repair
Purpose of application: Ownership Change

22.  Appcllant also presented C of Os and applications for C of Os for locations other
than the subject property. Appellant made no showing that these documents are
material to this case. The Board thercfore finds these documents irrelevant to this

Appeal.

23. As demonstrated by ANC 3F Commissioner Karen Perry in her submission and
accompanying documentation [Exhibit 34], DCRA has taken enforcement action
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against owners of the subject property due to its use as a repair garage as early as

1989, and continuing thereafter.

24. A May 20, 1992 decision by DCRA Administrative Law Judge Rohulahim
Quander found that a repair garage was being operated at the subject property.

25. In 1940, the Board granted a variance to Flood Motor Company to expand its
existing repair garage. The approval was “subject to the condition that all
repairing shall be incidental to the sale of new cars only” (Exhibit 34, Transcript
of October 9, 1940, hearing at page 30).

NCLUSIONS OF LAW:

Pursuant to D.C. Official Code § 6-641.07 (Section 8 of the Zoning Act of 1938,
approved June 20, 1938 (52 Stat. 799) (2001 Ed.)), the Board is authorized to hear
appeals from any person aggrieved by any “decision based in whole or in part upon any
zoning regulation”. The decision complained of in this case is the June 27, 2002 decision
to revoke the Appellant’s certificate of occupancy, pursuant 1o 12A DCMR § 1184,
which was followed by a final notice of revocation on August 19, 2002. A cenificate of
occupancy may be revoked, “after notice, if the acnual occupancy does not conform with
that permitted”. 12A DCMR § 118.4.1. Appellant’s use of the subject property as a
repair garage does not conform to its certificate of occupancy for an “Automobile Service
Center”. Therefore, the Board finds DCRA’s decision to revoke Appellant’s centificate
of occupancy pursuant to 12A DCMR § 118.4.1 to be proper and denies this appeal. A
discussion of these conclusions follows,

1. The scope of review

Appellant has contended thronghout the praceeding that the Board is precluded from
holding an evidentiary hearing becanse DCRA has procedures providing for such a
hearing when a revocation of a C of O is proposed and that this appeal is governed by the
Civil Infractions Act, which limits the Board’s scope of review to the record below.

As to the first contention, certainly, if a DCRA revocation hearing had occurred, the
Board, as it has done before, could have limited its review to that record. See Perkins v.
District of Columbia Board of Zoning Adjustment, 813 A.2d 206, 209 (D.C. 2002). Since
no hearing was held because the Appellant failed to timely request onz, the Board can
develop its own record to aid decision making.
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The Board’s authority to hear appeals from administrative decisions is not limited by the
existence of post-decision hearing procedures developed within DCRA. The District of
Columbia Court of Appeals has recognized the Board’s review authority in similar
appeals of DCRA decisions and has further noted that it is the final responsibility of the
Board, and not DCRA, to interpret the Zoning Regulations. See Keefe Co. v. District of
Columbia Board of Zoning Adjusiment, 409 A.24 624 (D.C. 1979); Association for the
Preservation of 1700 Block of N Street, N.W. and Vicinity, et al v. District of Columbia
Board of Zoning Adjustment, 384 A.2d 668 (D.C. 1978).

In Appellant’s second contention, Appellant asserts that the Board must confine itself to
DCRA'’s record becanse DCRA is relying upon a section of the Zoning Act that
references the Civil Infractions Act (D.C. Law 6-42; D.C. Official Code § 2-1801 et
seq.). It is reasoned that since appeals of civil infractions are limited to the record below,
this proceeding must be limited accordingly. It is true that DCRA cites D.C. Official
Code 6-641.09 (§ 10 of the Zoning Act) as a basis for its action and that the section
indicates that violations of the Zoning Act and its regulations may be enforced and
adjudicated through the Civil Infractions Act. The problem for the Appellant (and the
Board) is that DCRA cites the wrong provision.

DCRA stated in its Notice of Intent to Revoke that “[b]y making major repairs and doing
engine work you have operated outside the scope of this Certificate of Occupancy™. D.C.
Official Code 6-641.09 does not make it unlawful to operate outside the scope of a
ceriificate of occupancy. Rather, that section prohibits undertaking a use without one.
The Zoning Regulations do the same. 11 DCMR § 3203.

Thus, since no law or regulation makes it a violation 1o operate outside the scope of a C
of O, as opposed 10 engaging in a use without one, there can be no civil infraction
proceeding brought for doing so. Only the BOCA Supplement specifically refers to the
act of operating outside the scope of a C of O, and does so only as a ground for
revocation. 12A DCMR § 118. Thus, by asserting that the appellant was operating
outside of the scope of its C of O, DCRA limited its enforcement action to revocation
under the BOCA Supplement. The Civil Infractions Act is not implicated here because
no violation of the Zoning Act or Regulations is directly asserted.

2. Significance of DCRA’s erroneous citations.

Appellant was not materially affected by the inaccurate citations. DCRA’s inaccurate citations
did not have any direct bearing on its course of action in revoking the Cenificate of Occupancy.
The notice of proposed revocation states the grounds for the action: that the rcpair garage use
being operated at the subject property is not permitted under the existing certificate of
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occupancy, as determined by the Zoning Regulations. This complies with the notice requirement
of 12A DCMR § 118.4.6, which states that the “Notice of proposed revocation of the Certificate
of Occupancy shall be given in writing, sctting forth specifically the grounds for the action.”
(emphasis added). Also, DCRA correctly cited to the provision of the Zoning Regulations that
requires that a repair garage obtain a special exception in a C-3-A district in order to obtain a C
of O for that use. Moreover, Appellani’s counsel was ultimately provided with the citation to the
authority for DCRA’s action, 12A DCMR § 118.4, prior to the hearings for this case, and
claimed to have been aware of that subsection prior to the hearing. Lastly, while DCRA’s exrors
might have initially led the Appeliant to believe that this should have been treated as a Civil
Infractions Act case, Appellant did treat the appeal otherwise, afier staving: “[ajssuming
arguendo that this Board had the authority to adjudicate this appeal de nove. . .” [Exhibit 44 at
16].

3. The Burden of f

Appellant has asserted that the Board erroncously applied the burden of proof in this case. The
Board, however, finds that the person alleging “that there is an error in any ... decision”, D.C.
Official Code § 6-641.07 (g)X(1), must prove the emror alleged. For the purposes of this appeal,
the Appellant must show that the notice of revocation fails to demonswrate thar a ground for
revocation exists. If the notice is facially sufficient, the Appellant may nevertheless show that
(1) the facts relied upon by the government were in error; (2) that the government misapplied
those facts to the law; or 3) that there is a dcfense to the charpe, such as Jaches or estoppel.
Appellant, here, did not meet its burden of proof in any respect.

4. The Appellant did not meet its burden of proof

The notice, although not a model of clarity, does state enough facts to demonstrate that the
Appellant was operating outside the scope of the certificate of occupancy. Notwithstanding
DCRA’s woubling admission that it “created the caiegory of ‘antomobile service center’ to
facilitate the Appellant’s efforts”, the Board concludes that DCRA did not intend 1o sanction a
use that required a special exception within the zone disirict, such as a repair garage. Thus, if the
notice of revocation showed that the Appellant was operating a repair garage, it follows that they
were operating outside the scope of their C of O.

Section 199.1 of the Zoning Regulations define repair garage as:

a building or other structure, or part of a building or structure, with facilities for
the repair of motor vehicles, including body and fender repair, paintng,
rebuilding, reconditioning, upholstering, equipping, or other motor vehicle
maintenance or repair.
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The definition is not limited 10 the categories listed, as suggested by Appellant. The Board
therefore must simply determine, from the evidence submirted, whether automobiles are being

maintained or repaired at the subject property.

The Board concludes that the facts stated in the notice sufficiently proved that a “repair garage”
was the use being undertaken by Appeliant. Whatever ambiguity might have existed in the
notice, it was dispelled through the restimony of the government’s and Intervenor’s witnesses.
All the activities listed in the Findings of Fact fall under the category of maintenance or repair.
The advertisements and pictures submiited into the record also mdlcate that aintenance and
Tepair activitics were central to the Appellant’s basiness.

. Because the certificate of occupancy cannot be construed to have lawfully allowed this use and
Appellant made no argument that such was the case, the Board concludes that the Appellant was

operating outside its scope.

Appellant points to the fact that DCRA did not present any witness qualified to determine
whether the activities of the Appellant fit within the category of repair garage. However, the
Board, as the body charged with interpreting the Zoning Regulations, is more than able to make
such a determination. In fact, it made the same determination with respect to this very property
on March 30, 1998 (BZA No. 93-0006-ClI).

In sum, Appellant was operating a repair garage in the C-3-A district under a centificate of
occupancy that did not allow such a use. Appellant’s certificate of occupancy was therefore
validly revoked, pursuant to 12A DCMR § 118.4.2, because the actual use, repair garage, did not
conform to whatever it was that was permitted (if anything) under his cenificaw: of occupancy.

Estoppel and Laches

Appellant’s defense, stated in his Proposed Findings of Fact and Conclusions of Law, is
that DCRA's revocation of the Certificate of Occupancy was barred by the doctrines of
estoppel and laches. The Board finds the Appellant's claims to be without merit.

“[TThe doctrine of equitable estoppe] has traditionally not been favored when sought to
be applied against a government entity. . . it is accepted that in certain circumstances an
estoppel may be raised to prevent enforcement of municipal zoning ordinances.” Saah v.
District of Columbia Board of Zoning Adjustment, 433 A.2d 1114 (D.C. 1981); see Wieck
v. District of Columbia Board of Zoning Adjustment, D.C.App., 383 A.2d 7, 11 (1978).
The elements that must be shown in order 1o raise an estoppel against enforcement of a
zoning regulation are: (1) that a party, acting in good faith, (2) on affirmative acts of a
municipal corporation, (3) makes expensive and permanent improvements jn reliance
thereon, and (4) the equities strongly favor the party seeking to invoke the doctrine.
Wieck v. District of Columbia Board of Zoning Adjustment, 383 A.2d 7, 11 (D.C. 1978).
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Furthermore, reliance by the party must be justified. Narhanson v. District of Columbia
Board of Zoning Adjustment, 289 A 2d 881, 884 (D.C. 1972).

“Laches is a species of estoppel, being defined as the omission to assert a right for an
unrcasonable and unsatisfactorily explained length of time under circumstances
prejudicial to the party asserting laches." Wieck v. District of Columbia Board of Zoning
Adjustment, 383 A.2d 7, 11 (D.C. 1978), quoting 3 RATHKOPF, LAW OF ZONING
AND PLANNING, at 67-1 (3d ed. 1972). The two elements of laches are the
unreasonableness of the delay and the resulting prejudice to the party asserting the
defense. See, e.g., American University Park Citizens Association v. Burka, 400 A.2d
737, 741 (D.C. 1979).

Appellant does not establish that any reliance on the actions of the D.C. government
would have led him to make expensive improvements in good faith, nor has Appellant
shown that any enforcement action was unreasonably delayed.

Appellant, in support of his estoppel claim, points to a 1940 BZA variance approval,
issued to Flood Motor Company, to permit the extension of an automobile repair shop
and automobile sales and service agency. Appellant points 10 this evidence, introduced
by ANC 3F, in an attempt to establish 1) that a repair garage was functioning on the
subject property for 63 years, and 2) a repair garage was approved as a variance and
therefore such approval continues to run with the land. As to the first assertion, the
record does not indicate that this use was continving. Appellant submits documentation
related to four C of O’s for the subject property. The first C of O, in 1983, is for
“Automobile Sales and Service”. Whenever it was that repair garage use was
discontinued, it is clear from the record that it was no longer continuing under the 1983 C
of O and was abandoned by virtue of a change in use. And in 1986, a C of O was issued
for “Motor Vehicle Dealer,” a use even further removed from a repair garage. As to the
second contention, the use approved by the BZA in 1940 for Flood Motor Company was
“subject to the condition that all repairing shall be incidental to the sale of new cars only”
(Transcript of October 9, 1940, hearing at page 30). When the sale of new cars was
discontinued at the subject property, the repairs were no longer incidental to the sale of
new cars and, therefore, were not permitted under the variance granted. Moreover, the
variance was for an extension of the repair shop and automobile sales use already in
existence. The principal use, therefore, once abandoned, as was indicated by the
circumstances discussed above, cannot be resurrected under a variance for a mere
extension of that use alone.

More recent events also do not establish a claim for estoppel. The record shows thay in
1998, Mr. Koo Yuen applied for a C of O for the subject property. The use applied for
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and approved was Automobile Service Center. Nothing in the application or C of O

jssued indicates that Mr. Yuen was permitied to use the property for automobile
maintenance or repairs. In fact, the application itself stated that it was for “{Automobile
Service Center) Automobile Sales, Automobile Accessory Sales Including Installation”,
which does not rationally permit the type of high impact commercial activily associated
with automobile maintenance or repair.

As for the C of O at issue in this case, not ouly was it for Automobile Service Center, not
repair garage, it was a mere change of ownership application. The underlying use
remained “Automobile Service Center”. While the application included the words repair
garage ip parentheses, and the prior use indicated was “Repair Garage”, this was not the
use that was stated on the C of O.

Appellant’s estoppel claim therefore fails because there was no indication that the
government allowed, ecither actively or passively, a repair garage to operate at the subject
property, and therefore any reliance on the government could nor be said to have been in
good faith.

Tumning to Appellant’s laches claim, ANC 3F Commissioner Karen Perry points out in
her submission and accompanying documentation that DCRA has taken enforcement
action against owners of the subject property for use as a repair garage as early as 1990,
and continuing thereafter. At least one DCRA Administrative Law Judge’s decision
(OAD 90-1683-E) reveals that DCRA considered that a repair garage as a principal
business at the subject location was not permissible without a special exception or
variance approval. This decision was affirmed by the Board, who agreed with the ALJ
that the Appellant was operating a repair garage in violation of his C of O. Based on the
above, Appellant cannot establish that the government enforcement action in this case
was delayed. Appellant’s laches claim therefore fails.

Based on the above, it is hereby:

ORDERED that the Appeal is DENIED. The motions of the Intervenor, DCRA, and ANC 3F
are therefore GRANTED, in part, and DENIED, in part.

VOTE: 5-0-0 (Geoffrey H. Griffis, Carol J. Mitten, Curtis L. Etherly, Ir., Ruthanne G. Miller,
and David A. Zaidain to deny)

! Also, a5 was pointed out at the hearing, s private parnty is entitled to bring an eaforcement action pursuant to D.C. Official
Code § 6-641.09 may do so in reliance on a Board Order.
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BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

Each concurring member has approved the issuance of this Order.

ATTESTED BY: _ Kot T Moo

Y S, FAIA
or, Zoning

FINAL DATE OF ORDER: _SEP - 8 2003

UNDER 11 DCMR 3103.1, NO DECISION OR ORDER OF THE BOARD SHAILL TAKE
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE
SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE FOR THE BOARD OF
ZONING ADIUSTMENT. CB/rsn
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a copy of the order entered on that date in this matter was

mailed first class, postage prepaid or delivered via inter-agency mail, to each party
and public agency who appeared and participated in the public hearing concerning

the matter, and who is listed below:

Stanley H. Goldschmidt, Esq.
Tamir Damari, Esq.

1025 Connecticut Avenne, NW.,
Suite 220

Washington, D.C. 20036

John Patrick Brown, Esq.

Charles E. Smith Residential c/o
Greenstein, Delorme & Luchs, PC
1620 L. Street, N.W.

Suite 900

Washington, D.C. 20036

Catherine J. Wiss, Chairperson

Advisory Neighborhood Commission 3F
4401-A Connecticut Avenue, n. W,

Box 244

Washington, D.C. 20008

Denzil Noble, Acting Zoning Administrator
Dept. of Consumer and Regulatory Affairs
Building and Land Regulation Administration
941 North Capitol Street, N.E., Sute 2000
Washington, DC 20009
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441 4th Boroet, N.W., Suite 210-S, Wachington, DC 20001 (202) 727-6311
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Councilmember Kathleen Patterson
Ward 3

1350 Pennsylvamia Avenue, N.W.
Suite 107

Washington, DC 20004

Alan Bergstein
Office of the Corporation Counsel
441 4™ Street, N.W., 7" Floor

Washington, DC 20001

ATTESTED BY:

311
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

* k %
I
I

Appeal No. 00-0001 (No. 99-OAD-1821-E) of the administrative determination of Lennox J.
Simon, Attorney Examiner/ALJ, Department of Consumer and Regulatory Affairs (“Appellee”),
Office of Adjudication, made on December 27, 1999, finding Kuri Brothers, Inc. (“Appellant™)
in violation of 11 DCMR § 3203.1 — Building used as other than a single family dwelling
without a certificate of occupancy (Auto Repair Garage).

DECISION AND ORDER

This case involves a notice of infraction (#0033729) for operating an automobile repair business
without a Certificate of Occupancy, in violation of 11 DCMR § 3203.1, on: April 27, 1999. The
notice of infraction was issued pursuant to 11 DCMR § 3203.1, which prohibits the use of a
building as other than a single family dwelling without a certificate of occupancy.

This matter was heard on August 11, 1999. The opinion of the Administrative Law Judge
(“ALJ”) assigned to this case, Mr. Lennox J. Simon, was issued on December 27, 1999, upheld
the issuance of the notice of infraction.

On March 19, 2002, a hearing on this appeal was held before the Board. Representing the
Appellant was Tamir D. Damari, Esq., from the Law Offices of Stanley H. Goldschmidt.
Representing the Appellee was Matthew J. Green, Esq.

Requests for intervention were submitted to the Board by ANC 3F, Van Ness South Tenant’s
Association, Inc., and Charles E. Smith Residential. All three requests were denied during the
Board’s March 19, 2002, hearing by a vote of 3 to 1 to 1, with one member not present, not
voting.

At its decision meeting of April 2, 2002, the Board voted 3 to 0 to 2 to grant the appeal, with two
members not present, not voting.

Background

On August 12, 1998, Certificate of Occupancy No. B00181657 was issued to the Kuri Brothers,
Inc. at 4221 Connecticut Avenue, N.W., basement level, for the purpose of operating an
“Automobile Service Center” in a C-3-A District. The term “Automobile Service Center” is
neither used nor defined in the Zoning Regulations. The ALJ for this case found that an

441 4th Street, N.W., Suite 210-S, Washington, DC 20001 (202) 727-6311
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1

“Automobile Service Center” was the same thing as a “Repair Garage”" and that both terms

should therefore “be treated as the same entity”. (Finding of Fact #12).

The ALJ also found that the Appellant had an invalid Certificate of Occupancy (Conclusion of
Law #9) noting a Repair Garage is not permitted as a matter of right in a C-3 District. The ALJ
therefore concluded that the Appellant was operating his automobile repair garage “without a
Certificate of Occupancy which permits such operation” (Conclusions of Law #17) and upheld
the notice of infraction.

DECISION

This appeal of the ALJ’s decision was brought pursuant to the Department of Consumer and
Regulatory Affairs Civil Infractions Act of 1985, effective October 5, 1985 (D.C. Law 6-42;
D.C. Code § 2-1803.01, et seq. (2001)) (“Civil Infractions Act”). The Board’s review is based
on the record established before the ALJ. The Board “shall set aside any . . . order that is without
the observance of procedure required by law or regulations . . . or any order that is unsupported
by a preponderance of the evidence on the record.” D.C. Code § 2-1803.03.

The first issue confronted by the Board in this appeal was whether to grant requests for
intervention by a citizen group, a real estate company, and the local ANC.  All three requests
were denied. Neither the Civil Infractions Act nor the Zoning Regulations®> provide for
intervention in civil infraction appeals.

This action is an appeal of a civil infraction fine, which was assessed only against the Appellant.
Moreover, even if there was an interest at stake, the requestors did not go so far as to assert that
DCRA could not adequately protect their interests.

Turning to the merits of the appeal, the Board finds that the ALJ for this case erred in upholding
the notice of infraction issued to the Appellant because DCRA did not observe the procedure
required by DCRA’s own regulations.

As stated on the notice of infraction, the Appellant was cited for “Operating an Auto Repair
Business [without] a Certificate of Occupancy”, in violation of 11 DCMR § 3203.1. The
Appellant was issued, and submitted into the record a copy of, its certificate of occupancy for
“Automobile Service Center”. Because the ALJ concluded that the Automobile Service Center
and Repair Garage are one in the same, and that Appellant was operating & Repair Garage on his

! Repair Garage is defined as “a building or other structure, or part of a building or structure, with facilities for the
repair of motor vehicles, including body and fender repair, painting, rebuilding, reconditioning, upholstering,
equipping, or other motor vehicle maintenance or repair.” 11 DCMR § 199.1.

2 The Zoning Regulations provide for intervention in limited circumstances, in the Board’s discretion, in appeals
under the Zoning Act, D.C. Code § 6-641.07(f) and (g)(1) (2001), the representation or administration of the
Zoning Act, 11 DCMR § 3112.15, but do not expressly provide for intervention in civil infraction appeals which
were brought under the Civil Infractions Act, D.C. Code §§ 2-1803.02.
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premises, the ALJ should have concluded that the Appellant’s use was covered by its existing
Certificate of Occupancy. Thus, the notice of infraction was issued in error.

The ALJ strays from the proper course when he declares in his order that the Appellant’s
Certificate of Occupancy is invalid. Although it is true that a Certificate of Occupancy cannot be
issued for a Repair Garage in a C-3 District without a special exception, it is not within the
ALJ’s purview in this case to declare the Certificate of Occupancy to be invalid. Doing so is
akin to revoking the certificate, which can only be done through the proper procedures.

Section 118.4.3 of the District of Columbia Construction Code Supplement (1999), title 12,
DCMR, provides that “Any certificate of occupancy . . . shall be revoked by the Director, after
notice, if due to any material circumstance, it is found to have been issued in error.” Such notice
is not only required by the above regulation, but also by the Due Process clause of the
Constitution. See, e.g., Transportation Leasing Co. v. Department of Empl. Servs, 690 A.2d 487
(D.C. 1997) (“We have held that in general, an individual is entitled to fair and adequate notice
of administrative proceedings that will affect his [or her] rights, in order that he [or she] may
have an opportunity to defend his [or her] position.”) (quoting Ridge v. Police & Firefighters
Retirement and Relief Bd., 511 A.2d 418, 424 (D.C. 1986). Any such revocation may then be
appealed to the Board. Section 118.5 of the District of Columbia Construction Code Supplement
(1999), title 12, DCMR; D.C. Code § 6-641.07 (2001).

The Board wishes to stress that DCRA therefore has a remedy in this situation, i.e., it may
revoke the Certificate of Occupancy, after giving notice. However, issuing a notice of infraction

for not having a Certificate of Occupancy before the revocation procedures are completed is
premature, '

Based on the above, it is hereby:
ORDERED that the appeal is GRANTED and the decision of the ALJ is REVERSED.

Vote: 3-0-2 (Geoffrey H. Griffis, David W. Levy, and Curtis Etherly to Grant; Carol J. Mitten
not present, not voting; Anne M. Renshaw not voting, not having heard the case).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

Each concurring member has approved the issuance of this Decision and Order.

ATTESTED BY:

FINAL DATE OF ORDER___ MAY 2.2 2002
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KOO L. YUEN AND
VAN NESS INCORPORATED

APPELLANT.

v. BZA-NQ. 93-0006-CI
(OAD NO. 92-1683-E)

DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS (DCRA)

APPELLEE.
DECISTON AND ORDER

PRACEDURAL MATTERS:

Appellants filed a notice of appeal on December 22, 1992 fiom the ALJ’s decision upholding
DCRA's fine. Appellants filed a second notice of appesl en May 23, 1993 from the ALI's
decision not to gront & sty of his 1992 order pending appeal. A transcript of those proceedings
became available in February 1994. On Apcdl 8, 1994, a Motion to Intexvene was filed by the
Advisory Neighborhood Commission (ANC) 3F, JMB/Van Ness Limited Parmership, and Van
Ness South Tenauts Association, Inc,, to which appellant objectad. The Motion to Intervane was
granted. On December 6, 1994, appellant filed 2 Motion for Extension of Time to File Argument
and Mation for Omal Argument, to which the intervenors objected. The Motion for Oral
Argument was granted. On Januxmy 3, 1995, the intervenors filed a Motion To Strike the
appellant's Opposition to Motion for Intervention and Reply to Opposition of Movant
Intervenors. The intervenors® Motion 10 Stike was denfed.  On Jaquary 5, 1995, appellant
requested 30 minutes for each side to present oral argument, which was objected 10 by DCRA

and the intervenars. The request was denied.
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This case involves fines acd sancrions levied on appellant for operating 2 repair garage
without a certificate of occupancy. (11 DCMR 3203.1). This matier was heard on May 20,
1992, before Administrative Law Judge Rohulamin Quander (hereinafter “The ALJ™) of the
Office of Adjudication, Department of Consumer and Regulatory Afffairs. The Decision and
Order of the ALJ, dated November 23, 1992, affirmed the Notice of Infraction; fined the
appellant a total of $525.00, which inetuded $25.00 counrt costs; ordered that the Building and
Land Regulation Administration, DCRA, vacate Certificate of Occupanisy No. B136843; and
ordered the appellant 1o immediarely cease and dasist the operation of the automobile repair
business at 4221 Conpecticut Avenue, N.W._, until such time as a proper certificate of oceupancy
is obtained. Oun February 23, 1993, the ALJ denied all post hearing motions. Tke decisions of
the ALY came 15 be heard before the Board of Zoning Adjustment (BZA) on April 5, 1955, on
the transcripts of record, the briefs fled, and arguments of counsel. For the reasons set forth in
this Decision and Order, the BZA affirmed the decision of the ALJ and denied the appeal.

The appellant was charged with a violation of 11 DCMR Section 5203.1 for using the
premises of 4221 Comnecticut Avenue, N.W., Washington, D.C, as & repair garage without 2
certificate of occupancy. The general prior use of the property had been an auromobile
dealership with an sutomotive service facility in the basement level. The appellant contends that
in 1989 he went to obtain a certificate of occupancy and described the intended use of the garage
to the zoning staff person as an automotive service station. He claims that at thar time, he was
told that the usc he described was & matter-of-right use permitted in a C-3-A zone and, therefore.
he applied for and was issued the type of cerdficate of occupancy that the staff person directed
him to obtain (Certificate of Occupancy anumber B156843, “Retzil Sale of Automobiles and
Accessories Including Installation™). In 1990, the appellant was cired for a violation of 11
DCMR 3203.1 after an inspetror gbserved an auto repair shop with 15 rcpair bays being
conducted on the premises, which exceeded the use permited by the certificate of occupancy
that appellant had been issned. The appellant was ordered to pay $525.00, which included court
costs for operating an automobile repair garage without a certificate of occupancy. On March
13, 1992, a citation was issued after the garage was again visited by a DCRA inspector. On his
visit, the inspector observed 15 repair bays, car parts, tire storage, and a total of 14 caxs. Upon
further inspection, he found that Cenificare of Occupancy No. B156843 was for “Retail Sale of
Automobiles and Aceessories Including Installation”™ and did not authorize an mutomobile repair
shop. The inspector felt that what he observed amounted to major repair work constituting su
mrtomobile repair shop, far exceeding the sale and installation of car accessories peruiitted by the
certificate of occupancy. Appellant claimed that he was providing only minor repeirs and tha:
these minor repairs were gimilar to those performed ar other automobile repair garages which had
similar certificares of occupancy and were actually located in more restrictive zones. He further
claimed that most of his repair activity involved the installation of accessories for the vehicles in
his shop. Appellant did admit, however, that he sold an average of only four cars per month.

02/04/00 17:32 TX/RX NO.3140 P.006
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The citation charged appellant with “operating a repair garage without a certuficate of
occupancy” in motion of 11 DCMR 3203.1. This matter was heard by the ALY on May 20, 1992,
and the Decision and Order issusd by the ALJ on November 23, 1992 determined that: the
appellant failed to reflect the diverse narure of the business he was undertaking when first
obtaining his certificate of occupancy; the appellant’s claim. of operating an awtomobile sales
business is a fiction; and, the appellant operates an automobile repair business as his principal
business for which he does not have a certificate of occupancy. Therefore, the ALJ concludad
that the appellamt was fully lizble for violation of the certificate of occupancy laws of the Districr
of Colurnbia for operating an automobile repair business without & valid certificate of occupancy.
The appellant filed a timely appeal with this Board. The ANC-3F, IMB/Van Ness Limited
Partnership and the Van Ness South Tenants Association, Ine. ware permitted to intervene in this
case and presented both their and the government’s case during oral argoments.

On appeal, the appellant contended that the ALJ erred in detezmining that provision of minor
automobile maintenance services is a use unauthorized by a certificate of occupancy for “Retail
Sale of Automobiles and Accessories, Including Installarion.” To support his claim, appellagt
advanced arguments to the effect that: the Zoning Administrator bad long interpreted the Zoning
Regularions as allowing uses like his (claiming the language in the Zoning Regulations clearly
encompasses tires and barteries as being in the class-automobile accessories); other similarly
operated faciliies that perform the same fimetions as does appellant’s facility are permitied to
operate under a less restrictive C of O; the ALJ did not consider the evidence; automobile
accessories is a term of art in the automobile indusy; imder the restrictive interpretation applied
by the ALJ, many other auto businesses would now have to obtain new certificates of occupancy;
and, it is possible to have multiple principle uses for a business, as long as they are 2ll permitted
Zoning uses.

The intervenors argued that repair is the primary vse of the premises. The intervenors
presented two responses to the appellanr’s argument that the Zeming Regulations were
misinterpreted. First, the intervenors contended that the Zoning Regulations were corrseily
interpreted by the ALJL. To support this contention, they offered. the following arguments:

a) The Zoning Regulations, as enacted by the Zoning Comumission, distinguish
betwren & repair garage and the retail use and sale of automobile accessories
including-installation. There is, however, no evidence thar the appellant is selling
auto parts. Instead, the intervenors believe that he is selling the service of
automobile repair.

b) The sale of automobile accessories is listed as retail use: however, what the
appellant is operaring ig a service establishment.

c) The artempt to pass out catalogues and other cvidence whick appellant presented
is an attempt to introduce new cvidence which is not of record, was zot of record
below and therefore, should be rejected and not considerad.

02/04/00 17:32 TX/RX NO.3140 P.007
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d) The record clearly reflects that the principal activity in the establishment is not
retail sale of automobile parts or accessorics. Instead) the parts or accessories are
incidepral to providing the advertised service of different kinds of automobile
services or repairs, This is not a permitied use.

e) The previous user of the basement, the automobile dealership, had actually
occupied two ta three storjes of the stucture, not just the basement. Therefore, in
terms of previous uses, the repair garage was an incident o the permitted 1use of
an automobile dealership. Thus, in remting just the repair garage premises and
using it only as such, the appellant has made the garage into the primary use and
ﬂ;e sale of autos aund auto accessories an incidental use, This constitutes a change
of use.

b)) There is no cvidence of record that the appellant is selling auto parts, but there is
evidence of advertisad repair service. Ia addition, the appellant does not deny that
the advertisement is for an automobile repair service.

The intervenors further argued that this appeal was brought ir an Improper forum. The
Board is being asked 0 rcinterpret Zoning Regulations. This action, therefore, should be
appealed under the Zoning Enabling Act apd nor the Civil Infractions Act. Thus, it is
unnecessary to determine whether the interpretation of the ALY was correct.

The intervenors’ final argument was that the appellant’s actions denied the community a
special exception hearing at which time they would have been giver the opportumity to express
their beliefs as ta the impact of the use on the surrounding area

The Board rejects the appellant’s argument and notes that the appellant’s establishment is
clearly a repair shop based on the evidence and testimony as 1o the extent of the repairs done,
New evidence presented by the appellant canmot be admitted, as this is not a2 de novo hearing. In
addition, the neighbors’ concerns regarding appellant’s disregard of a previous notice of
Infracdon is a factar to be considered. This Board concludes that the ALJ comrectly determined
that there was sufficient evidence to establish the fact that the sale of automobiles was incidental
to the other uses of the premises. Therefore, even if accessories were sold, their sale and
installation was merely-incidental to the real and principal use of the property, repair. The Board
further concludes that the ALY was correct to conclude that this was: not a car dealership of any
sort, nor was this establistonent operated for the principal use of sale of accessories. Therefore,
the ALJ did not err in detennining that the scope and type of automobile repair and malntenance
services provided by the appellant was not authorized by a certificate of occupancy for “Retail
Sale of Automobiles and Accessories, Including Installazion.” The evidence of record supports
the ALT's finding that sale of sutos and eccessories are incidental to the principal use of the
premises as a repair shop. This, in and of jtself, is a sufficient basis upon which to conclude that
the type of certificate of occupancy appellant had was improper.

62/04/00 17:32 TX/RX. NO.3140 P.008



BZA NO. 93-0006-CT
OAD NO. 92-1683-E
PAGENO. 5

ORDER

The Board notes that the appellant had continued to operate his facility and therefore, the
Board’s takes no action on the appeal of the ALY's decision to deny the appellant’s Motion to
Clarify Order or Stay of Sanctions Pending Appeal.

Having considered the record of the hearing before the ALJT-and the decision of the ALY, the
Board of Zoning Adjustment finds that there was substantial evidence: to support the decision and
the amount of the fine. Accordingly, the Board of Zoning -Adjustment ORDERS thar the
decision of the ALJ be AFFIRMED.

VOTE: 3-0 (Laura M. Richards, Maybelle Taylor Bennett, Susan Morgan Hiaton, Craig Ellis
to affirm; Angel F. Clarens to affizm by absentee vote).
BY ORDER OF THE BOARD OF ZONING ADJUSTMENT

MADELIENE H. DOBBINS
Director

FINAL DATE OF ORDER: MAR 30 I8

bza93-0006-C1/AZ/LIP

02/04/00 17:32 TX/RX NO.3140 P.009



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONMNING ARJUSTMENT

BZA APPLICATION NO. 93-0006-C1
OAD NO. 92-1683-E

As Director of the Board of Zoning Adjustment, I certify and setest that on
MAR 30 Ieo8 a copy of the decision entered or that date in this matter was
mailed first class, postage prepaid to each party in'this case, and who is listed below:

W. David Watts, Direetor Koo L. Yuen
Deparmment of Consumer and 4225 Connecdeout Avenue, NW,
Regulatory Affairs Washington, D.C. 20008

614 H Street, N.W., Snits 1120
Washingron, D.C. 20001

Office of the Corporadon Counsel
Consumer Affairs Division

441 4% Saecy, N.W., Sixth Floor
Washingron, D.C. 20001

Charles R. Braum, Esquire
3816 Windom Place, N.W.
Wasbhington, D.C. 20016

Peter T. Meszoly, Esquire

William Utermohlen, Esquire

Stohlman, Beuchert, Egap and Smith

1775 Pennsylvania Avenue, N.W._, Suje 400
‘Washington, D.C. 20006

Charlotte Parker, Esquire
Assistant Corporation Counsel
441 4% Smreet, Room 6N13
Washingion, D.C. 20001

Attested By: ) s

MADELIENE H. DOBBINS
Director

Date: MAR 30 1998

02/04/00 17:32 TX/RX N).3140 P.010






GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

DCRA

Civil Infraction Appeal
OAD No. 90-1726-E

Ve

KOO L. YUEN

WITHDRAWAL OF APPEAL

In view of the relatively minor fine paid for the subject
violation at issue, Appellant Koo L. Yuen hereby withdraws his
appeal.

Appellant understands that this withdrawal-will be acceptecd.
withcut further proceedings in this matter.

Dated: July 6, 1962 Respectfully Submitted,

STOHLMAN, BEUCHERT & EGAN, Chartere:z

77 7. :
By: ///6655277ri Tl

Peter T. Meszoly
William J. Utermchlen
1775 Pennyslvania Avenue, N.W.
Suite 400
Washington, D.C. 20006
(202) 452-1775

ATTORNEYS FOR APFPELLANT
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No~ Compleda ’ _gt

GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFPAIRS
Office of Adjudication
Suite 729
613 G Street, N.W. - Seventh Floor
P.0. Box 37140
Washington, D.C. 20013-7200
(202) 727-7900

DCRA

vsS. OAD # 90-1726-E
NOI # 9053

Koo L. Yeun
4225 Connecticut Avenue, N.W.
Washington, D.C. 20008

DECISION AND ORDER

This matter was ggggQ__Qg__Coles~_§;__gg§£! Attorney
Examiner, on June 20, 19390, pursuant to the Department of
Consumer and Regulatory —Affairs Civil Infractions Act of
1985, p.C. Law 6-42, D.C. Code, section 6-2701 et seg. and
tayor's Order 86-38, dated March 4, 1986. The hearing was
conducted pursuant to the District of Columbia Administrative
Procedure Act, D.C. Code, section 1-1509 et seq.

Present at the hearing were Thomas Farah, Department of
Consumer and Regulatory Affairs (DCRA) zoning inspector, D.C.
Fire Inspector William Guffy and the respondent Koo L. Yeun.

Q‘D On April 25, 1990, Mr. Farah issued Notice of Infraction
‘ (NOI) #9053 to the respondent. The violation alleged in the

NOI was use of a premises as an automobile repair garage qu.'

without a certificate of occupancy, which is. a violation of T
11 DCMR 3203.1. The respondent was served with a copy of the
NOI pursuant to 1 DCMR 1102.1.

The NOI instructed the respondent to pay the fine
imposed or request a hearing within 15 days. The respondent
requested a hearing and denied the violation.

FINDINGS OF FACT

Based upon the evidence introduced at the hearing, the
Attorney Examiner finds as follows -

The respondent operates a business repairing automobiles



in the basement of 4221 Connecticut Avenue, N.W. On March
22, 1989, the respondent was issued a certificate of
occupancy to use this premises for "Auto Sale and Sale of
Accessory Including Installation.® 'On May 10, 1989, a

new certifitateof —occupancy for the premises to be used for

omobile and accessories _including

etai
ggEEEilE!iQﬂ*‘was*issued*tv“VEH‘NESBT-THCT"—TEE“?EEpondent is
€ president of Van Ness, Inc.

Until 1988 this property was operated as a new car
dealership in the name “Connecticut Avenue Nissan.® The
Nissan dealership had its new car show room on the first
floor of the bulldlng. The dealership-also serviced and
repaired automobiles in the basement garage.

After the Nissan dealership vacated the building, the
respondent leased the basement garage. The first floor is
now operated by another party as a retail store. Although
the respondent's certificate of occupancy includes auto
sales, the respondent does not sell new cars. The respondent
does, however, occasionally sell used cars on behalf of his
repair customers. These used cars sales ate a small part of
the respondent's business on the premises. The cars that are
sold are usually stored on a outside parking lot behind the
building. The respondent does not, however, have a business
license for used car sales.

On April 24, 1990, Mr. Farah visited the premises of
4221 Connecticut Avenue, N.W. Mr. Farah observed cars being
r2paired in the basz2ment and sections of the basement being
used for auto body work and storage of auto parts.

Mr. Farah contacted Inspector Guffy, of the D.C. Fire
Department and requested the he also inspect the respondent's
garage. Inspector Guffy conducted his own inspection on June
1, 1990. 1Inspector Guffy also observed automobiles being
repaired in several places on the premises. He c¢ited the
respondent for several fire code violations, which the

respondent has corrected.

The respondent advertises his business in the yellow
pages as an auto repair business. There is no mention in the
advertisement of auto sales or auto accessory sales and

installation.

RESPONDENT'S ARGUMENTS

The respondent has been issued a certificate of
occupancy for "Auto Sale and Sale of Accessory Including

Installation.*

He maintains that his certificate of occupancy -allows
him to repair automobiles on the premises and that his use of



installation." The respondent did not state what type of
automotive accessories he sells. He did, however, say that
he repairs automobiles.

The Yellow Pages advertisement f£for the respondent's
business introduced by the government reads:

"van Ness Car Care Centre -~ Service and Repair
All types and kinds of automobiles.”

The advertisement does not mention auto accessory sales.

"Auto repair" is not defined in the zoning regulations
either. However, the zoning regulations define a "repair
garage" as follows:

* a building or other structure, or part of a building
or structure, with facilities for the repair of motor
vehicles, including body and fender repair, painting,
rebuilding, reconditioning, upholstering, equipping, or
other motor vehicle maintenance or repair.®

It is evident from the testimony of Mr. Farah, Inspector
Guffy and the respondent, as well as the respondent's
advertisement, that the respondent's business more <closes
reflects an repair garage rather than automotive sales and
‘accessories sales and installation. Assuming respondent
actually sells automotive accessories, these sales as well as
used automobile sales are simply incidental to the
respondent's primary business. Therefore, the Attorney

xaminer concludes that the respondent is actually operating
an auto i .

&uﬂb ngrsuant to 11 DCMR 743.1 a repair garage is only
ZZA ‘ﬁ}lowed in a C-3-A zone wjith a special use excegtion approved
oy the Board of Zoning Adjustment (BZA)\, In July 1965, Flood
ff"w Pontiac Company, apparently the f£i occupant of the
premises, applied for and later received a certificate of
occupancy for "automobile sales and repair garage.” The
certificate of occupancy was apparently approved with
consideration of a decision by the BZA in June 1965 (BZA
48250) allowing construction of the building as an “"office

and garage building."®

That certificate of occupancy apparently remained in
effect until 1983 when Connecticut Avenue Datson, later known
as Connecticut Avenue Nissan, occupied the premises. The use
of the premises evidently remained the same - new automotive
sales and repairs. However, the new certificate of occupancy
was issued for "automobile sales and service." In 1983 a new
certificate of occupancy was issued to reflect the name
change from Datson to Nissan. The use description was also
changed on the certificate of occupancy to "motor vehicle
dealer.® It is not apparent why the use described in these



GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADJUDICATION
613 G STREET, N.W., SUITE #729
P.O. BOX 37140
WASHINGTON, D.C. 20013

DEPARTMENT OF CONSUMER
AND REGULATORY AFFAIRS

vs. 92-0AD-1683-E

YUEN L. KOO, PRESIDENT

VAN NESS INC.

C/0 Peter T. Meszoly, Esquire

Stohlman, Beuchert, and Egan, Chartered
1775 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Respondent

DECISION AND ORDER
BACKGROUND

This matter came before Rohulamin @ Quander, Attorney
Examiner/ALJ (the ALJ), the Department of Consumer and Regulatory
Affairs (DCRA), Office of Adjudication (OAD), on May 20, 1992, on the

allegation that the Respondent was operating a repair garage without

a certificate of occupancy (C of O0), in violation of Title 11, D.C.

Municipal Regulation (DCMR) 3203.1. The Respondent denied the

allegation. While the ALJ had the matter under advisement, DCRA

filed a Motion to Reopen the Record on June 23, 1992, to receive

additional evidence that allegedly was not available at the time of

the ini=ial hearing. The hearing on the Motion to Reopen the Record

DCRA v. YUEN L. KOO, ET AL, 92-Q0AD-1683-E
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was conducted on September 10, 1992.

The record, as to the Motion to Reopen, closed on October 5,
1992, by which time each side had submitted proposed findings for the
ALJ to consider as a part of his deliberations.

Several observers from the general public and representatives
from Goodyear, Inc., attended the hearing, but none testified on
behalf of either party. Participating at the hearing or the
subsequent oral argument on the Motion to Reopen the Record were:
Koo L. Yuen, Respondent (the Respondent); Peter_T. Meszoly, Esquire,
Respondent's legal counsel; Melanie Saunders, Esquire, DCRA's legal
counsel; Gus Aluko, Zoning Inspector, DCRA; Thomas Farah, Chief

Zoning Inspector, DCRA; and James Delgado, Inspector, Business

Inspection Division, DCRA.

ISSUES
There are two issues to be decided:
1. Should DCRA's Motion to Reopen the Record be granted.
2. Does the total record presented herein support a conclusion
that the Respondent is misusing his existing certificate of occupancy

(C of 0), by operating an automobile repair garage without authority

for that activity.

MOTION TO REOPEN THE RECORD
The initial hearing was held on May 20, 1992. While the ALJ
had the matter under advisement, and before he issued his Decision
and Order, DCRA filed a Motion to Reopen the Record, seeking leave to

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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submit allegedly new, relevant evidence concerning the types of

automotive repairs being conducted by the Respondent at the business
site. The Motion hearing was held on September 10, 1992.

The Respondent vehemently opposed the Motion, noting that
DCRA's beiated decision that other and different evidence would be
preferable to that initially presented, amounts to two bites at the

apple. The Respondent argued that DCRA should not be allowed to go

back and "fix" the evidence to suit its case, using photographs taken

by Mr. Delgado on or about May 28, 1992.
DCRA argued that the disputed new evidence concerning what kind

of auto service the Respondent was providing, was simply not

available on the date of the citing official's March 12, 1992,

initial visit.
DCRA also argued that the Respondent admitted, during the

initial hearing, that he was conducting "minor" auto repairs rather

than "major" auto repairs which required a type of C of O he did not
possess. This admission was allegedly a surprise to DCRA, which then
sought independent evidence to verify the exact nature of the ongoing

repair activity. DCRA reaffirmed its initial conclusion that the

Respondent's services were exceeding his C of O's limitations.

In the interest of judicial economy, the ALJ allowed Mr.

Delgado to testify to expand on his previously submitted affidavit

and to present the five (5) photographs he took during his May 28,

1992, visit to the Respondent's premise. All parties were advised

that both his testimony and the photographs were received, subject to

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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the ALJ's determination whether to grant or deny the Motion to Reopen
the record.

In his September 10, 1992, testimony, Mr. Delgado gave the
details of his May 28, 1992, unannounced visit o the Respondent's
place of business. He found, based upon the nature of the repairs
being made, that the Respondent was engaging in automobile repairs
beyond the scope allowed by the existing C of O.

To both the ALJ's and Respondent counsel's inquiry as to why
this information was not presented during the initial hearing, DCRA
maintained that the photographic evidence had not previously been

created. Inspector Delgado was only directed to inspect and
photograph the premises after the original infraction hearing had

taken place, as the extent of the work the Respondent was performing
was not fully realized until the Respondent made certain statements
during thg initial hearing which promptéd-further investigation.
DCRA further maintained that because the Respondent was
represented by counsel at both the initial and motion hearings, and

afforded ample opportunity to cross examine Inspector Delgado, and to

introduce rebuttal evidence, the Respondent did not suffer any

deprivation of his legal rights in this matter, and that reopening
the record provides a more complete record and serves the ends of
essential justice.

It is well established that in the absence of legislative
restriction, administrative agencies have the inherent power to

reopen, to modify, or to rehear a case, as long as the power to do so

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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is exercised reasonably. Posner v. Martin, 135 A 2nd 156 (D.C. Mun.
App, 1957).

The ALJ is not convinced that the supposedly "new"
evidence was unavailable and could not have been obtained prior to
the May 20, 1992 hearing. In addition, the Respondent was previously
known to DCRA as a possible C of O law violator, having been found
fully 1liable in his prior case held before Attorney Examiner/ALJ
Coles Ruff, in 90-0AD-1726-E, issued July 17, 1990.

Having taken the entire situation into consideration, the ALJ
will deny DCRA's Motion to Reopen the Record and will render his
decision based solely upon the evidence presented at the May 20,

1992, hearing and the respective Memorandums of Law submitted by

counsel.

FINDINGS OF FACT

1. Respondent, Koo L. Yuen, is the President of Van Ness, Inc.,
which gperates a Texaco service station under the trade name of Van
Ness Car Care Center at 4225 Connecticut Avenue, N.W. and an
auxiliary auto service facility in leased space in the basement of
4221 Connecticut Avenue, N.W., Washington, D.C., with entrance
through the alley behind the building. (Testimony of Respondent)

2. Prior to the Respondent's use of the basement space, the
same area, plus the upper floors had been utilized as Pontiac and
Nissan dealerships, until 1988, specializing in the sale of new and

used automobiles, and the servicing of automobiles, many of which had

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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been sold to customers by those same dealerships. Both automobile

dealerships were located in C3-A zones. Automobile dealerships are

allowed as a matter of right in that zone, and had C of O's for that

operation. (Testimony of Respondent; 11 DCMR 721.3(d); ALJ research

on utilization history of premise)

3. The Respondent also operates as an independent dealer for
the Goodyear Company, and is listed in periodic Goodyear Company
advertisements as providing quality Goodyear tires and auto service.

(Government Exhibit #3C)

4. The Respondent also places periodic automobile service

advertisements in newspapers of general circulation, including the

Uptown Citizen, advertising 21 automobile bays available for service

and repairs of all types and kinds of automobiles. (Testimony of

Farah; Government Exhibit #3B)

5. Although the nature of the automobile servicing provided

varies from printed advertisement to advertisement, typically they

state that the Respondent will provide "quality tires”", "auto

service", "o0oil change, chassis lube and oil filter", "preventative

maintenance check", and "service and repairs", and is an "import and
domestic car sbecialist". (Government's Exhibit #3B, 3C, and #4)

6. On May 10, 1989, the Respondent filed an application for the
C of O for the 4221 Connecticut Avenue, N.W., address, listing the

proposed use at‘item 10 on the application form as, "Automobile sale

and sale of accessory [sic] including installation." At item 30,

"prior use", the Respondent noted that the use was unchanged.

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1583-E



(Respondent Exhibit #1)

7. Because of the prior use history of this premises for the
sale of automobiles by other businesses, C of O #Bl156843 was issued
on May 10, 1989, (the date of the application), without an on site
inspection bbeCRA staff. The C of O lists the purpose as "Retail
sale [sic] of automoble [sic] and accessories including Instalation
[sic]." (Respondent Exhibit #2)

8. ALJ Coles B. Ruff's Decision and Order in 90-OAD-1726-E (NOI
#9053), was issued after a full evidentiary hearing into allegations
that this Respondent was operating an automobile repair garage
without a C of O. (Government Exhibit #1)

9. The key facts found by ALJ Ruff are the same as found here,
namely:

a) That the Respondent does not sell new cars, although

he occasionally sells used cars on behalf of his repair

customers, which service is a small part of his business;

b) The Respondent advertises his business in the yellow

pages as an auto repair business, but does not mention

auto sales or auto accessory sales and installation in

those advertisements.

10. ‘The Respondent presented copies of C of O's of several

other automobile repair garages, all of which, according to the

Respondent, were located in areas zoned C2-A.

CONCLUSIONS OF LAW
DCRA v. YUEN L. KOO, ET AL, 92-OAD-1633-E
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1. The Respondent has again violated 11 DCMR 3203.1, py
operating an automobile repair operation in a C3-A zoned area,
without the mandatory C of O for that particular use at this sjite.

2. The ALJ sees no real difference between this present case
and the fact pattern of the 1990 Decision and Order, which case
resulted in the Respondent being held fully liable for the same
offense.

3. While the Respondent was not represented by counsel in the
1990 matter, the instruction advising him of his appeal rights were
clearly stated. Yet, he elected not to appeal the prior Order, but
instead simply ignored the directive.

4. This ALJ incorporates by reference the prior Decision and
Order, and its reasoning, and concludes that a C of O issued for
retail sale of automobiles and accessories, including installation,
is not a blank check to engage in what the Respondent himself calls
"minor" automobile repairs.

5. The Respondent presented copies of C of O's of several other
automobile repair businesses which are operating in° largely
residential areas, but which are located in zones designated as C2-A,
a more restrictive zone than the Respondent's current C3-A location.
However, - the Respondent presented no evidence whether any of these
businesses sought or obtained a Board of Zoning Adjustment (BZA)
variance for the use of their locations, or might have been allowed
to remain at these locations on the basis that the site use was

established prior to 1958 (i.e. grandfathered in), and therefore

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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allowed under a special exception.

6. 11 DCMR 801.7(h) establishes the use and operation of an
automobile repair garage as a matter of right in a C-M district only.
The operation of Respondent's type of business in a more restrictive
zone requires that the Respondent's business site have either a C of
O granted via a BZA variance, or is entitled to the grandfathered in

exception. In either circumstance, the history of the granting of

the C of O would have been appropriately reflected in the DCRA

application record.

7. Both retail and service businesses which are allowed as a

matter of right in C2-A zones (a more restrictive zone than the C3-A)

can generally operate in the C3-A zone, since the latter is less

restrictive than the former.
8. The Respondent's C of O application failed to reflect the

diverse nature of the business he was undertaking. Instead, the

Respondent has intentionally clouded the issue, by claiming that

because retail sales of automobiles and accessories, including
installation, is allowed, as a matter of right in a C2-A zone, he can

also operate that same type of business in the less restrictive C3-A

zone as a matter of right.

9. His reasoning is faulty, having been based upon the premise

that he is operating a retail automobile sales business in addition

to the repairs that he is making. But his automobile sales business

is essentially a fiction. The Respondent admitted that only three to

four used cars are sold per month, generally as the result of some

DCRA v. YUEN L. KOO, ET AL, 92-0AD-1683-E
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exchange between customers, frequently initiated by virtue of both

parties having had automobile repairs made at the Respondent's

business.

10. The Respondent advertises that he had 21 automobile service
bays available for service and repair. Nowhere in any of the
advertisements presented at the hearing or submitted to the record,

does either the statement "automobile sales" or "sale of automobile

accessories including installation” appear. Instead, the Respondent

testified on direct that he performed the following alleged "minor"
repairs; automotive maintenance; service to air conditioning systems;

tire sales, installation, and servicing; battery and head lamp

installation; brake service; tuneups; fan belts; and "all things

traditionally done at Jiffy Lube and Precision Tune."

11. The Respondent denied that he performed any "major"
repairs, i.e. engine removal, overhaul, and rebuilding; body or

fender repairs; transmission work; upholstery; or automotive

painting; etc. However, the type of automobile work his company does

perform, including his very aggressive advertising effort, attracts
enough business to keep his 21 services bays in operation.

12. The Respondént thus operates an automobile repair
business, without the proper C of O, and is trying to pass off the
legal requirements by maintaining that he is a retail automobile
sales and accessbries business.

13. The Respondent is well aware that a C of O is both site and
use specific, and that a Dbusiness owner c¢annot change the
DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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characteristic and use of the premise as he has done here.

14. In addition, the plain meaning of a C of O for retail sales
of automobiles and accessories, including installation, does not
permit the party holding the C of O to engage in a comprehensive line
of automobile repairs, even if in the so-called "minor" repair
category. Likewise, the automobiles being repaired or serviced were,
by the Respondent's own admission, not those initially sold by this
business, and are, therefore, not a subordinate part of the principa}
business.

15. In the Respondent's 1990 case, and again in the present
matter, the Respondent attempts to place great emphasis upon the
supposedly accessory installation aspect of his business, taking the

position that the installation and repair of brakes, tune ups, air

conditioning, etc., were Teally providing accesisories for the

vehicles in his shop.
16. Webster's Dictionary defines "accessory" as:

an object or device not essential in itself but adding to
the beauty, convenience, or effectiveness of something

else (auto accessories)

17. 11 DCMR 199.1 defines "Repair Garage" as:

a building or other structure, or part of a building or
structure, with facilities for the repair of motor

vehicles, including body and fender repair, painting,
rebuilding, reconditioning, upholstering, equippings or

repair.

18. The plain meaning of these two definitions clearly
underscores that the Respondent's business is a "repair garage" and
not a retail sale of automobiles and accessories, plus installation.

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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Respondent's election not to perform all of the categories of auto
repair, including engines and transmission overhaul or rebuilding,
does not lessen the fact that he has been and continues to operate an
automobile repair business, for which he had no C of O.

19. No matter what the Respondent calls his business, it is an
automobile repair garage, and cannot be opérated at this C3-A zoned
location without a site and use specific C of O, which would
The FRespondent's C of

apparently require a BZA approved variance.

O is clearly invalid.

20. The ALJ concludes that unauthorized automobile repair is
the Respondent's principal business, and that this operation is not
subordinate and incidental to the stated reason for which the C of O
was issued on May 10, 1989. The Respondent's utilization at the site
must be subordinate to the stated purposes of the C of O, but it is

obvious that Respondent is not engaging in either the retail sale of

automobiles, other than on rare occasions, nor is he operating an

automobile accessory, including installation, business.

ORDER
Accordingly, it is this 23rd day of November, 1992,

ORDERED that DCRA's Motion to Reopen the Record is DENIED; and it is

FURTHER ORDERED that the Respondent, Koo L. Yuen, President,

Van Ness, inc., and Van Ness, Inc., is found to be fully liable for
violation of the Certificate of Occupancy laws of the District of

Columbia, with a full fine of $500, and court cost of $25 to be

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E
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imposed, a total of $525; and it is

FURTHER ORDERED that the Building and Land Regulation
Administration, DCRA, is directed to take immediate steps to vacate
Certificate of Occupancy #B156843; and it is

FURTHER ORDERED that the Respondent immediately cease and
desist the operation of the automobile repair business at 422}
Connectiqut Avenue, N.W., .basement, until he obtains a proper

Certificate of Occupancy for the use of said premise as a repair

a Board of Zoning Adjustment variance, if

)
Jo-beitlbrsan. CQZ/M%/

Rohulamin Quandler,
Administrative Law Judge, D.C.

garage, including

applicable.

IMPORTANT NOTICE

Respondent's failure to appeal this decision or to arrange for
payment of all fines, penalties, and costs within fifteen (15)
calendar days of service of this decision shall operate to suspend
automatically the license or permit until the assessment is paid,
thereby subjecting the Respondent to subsequent and -enhanced

violations or unpermitted activity.

APPEAL RIGHTS

This decision is final. The Respondent may appeal this
decision if the Respondent feels that the decision is erroneous.

Complete information concerning appeal procedures is available from
the Office of Civil Infractions, DCRA, 613 G Street, N.W., Seventh

Floor, Washington, D.C. 20001, (202) 347-8530.

All notices of appeal must be submitted within fifteen (15)
calendar days of the date of service of this decision.

DCRA v. YUEN L. KOO, ET AL, 92-OAD-1683-E



GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADJUDICATION
613 G STREET, N.W., SUITE #729
P.O. BOX 37140
WASHINGTON, D.C. 20013

DEPARTMENT OF CONSUMER
AND REGULATORY AFFAIRS

vs. 92-0AD-1683-E
YUEN L. KOO, PRESIDENT
VAN NESS, INC.
c/o Peter T. Meszoly, Esquire
Stohlman, Beuchert, and Egan, Chartered
1775 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Respondent

DECISION AND ORDEK

MOTION TO CLARIFY ORDER OR STAY SANCTIONS PENDING APPEAL

A Decision and Order was rendered in this matter by Pchulamin
Cuander, Attorney Examiner/ALJ (the ALJ), Office of Adiudication,
Department of Consumer and Regulatory Affairs (cap, DCRA), on
November 23, 1992, which found the Respondent fully 1liable for
violation of 11 DCMR 3203.1, operating an automobile repair garage
without a valid certificate of occupancy (C of 0) for that activity
at that location. Fines totalling‘$500, plus court costs of $25
vere impoSed, for a total of $525.

On December 22, 1992, pursuant to 1 DCMR 111%, Resrondent
filed a Motion to Clarify Crder Or Stay Sanctions Pending Appeal,
together with a Notice of Appeal. When Advisory Neighborhcod

DCRA V. YUEN L. KOO, ET AL, 92-OAD-1683-E
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Commission 3F (ANC 3F) belatedly learned of the Decision, their
Commission Chairman, Charles R. Braun, was g:anted leave by Donald
J. Sheehy, Chief Administrative Law Judge, OAD, DCRA, to file an
Cpposition to Respondent's Motion by February 19, 1993.

After a review of the recdrd and evidence contained therein,
the Respondent's submission in support of his Motion, and the
opposition thereto, the ALJ concludes, for reasons set forth below,

that the Motion must be denied.
Barry v. Washington Post Co., 529 2a.2d, 319 (p.C. 1687),

citing In Re Antioch University, 418 A.2d 105, 109 (D.C. 1980),

stated that:

To. prevail on a motion for a stay, the movant must show

that he or she is likely to prevail on the merits, that

irreparable injury will result if the stay is denied,

that opposing parties will not be harmed by the stay, and

that the public interest favors granting the stay.

The ALJ believes that the Respondent has failed to meet any of
the above guidelines. First, the Respondent has not shown that he
is likely to prevail on the merits. Conversely, evidence presented
at the hearing 1revealed possible misrepresentaticn by the
Respondent at the time he obtained his first C of ¢ in 1989. &s
noted in the Decision and Order, the Respondent is operating &
repair garage under the guise of a C of O which states, "Reteail
sales of automobiles plus installation". The ALJ concluded theat
-the Respondent maintained a fiction for several years to Justify
his claim to entitlement to the C.0f O issued in May 1589.

Therefore, because he is operating without the ccrrect C of C

DCRA V. YUEN L. KOO, ET AL, 92-0AD-1683-E
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for existing use, despite three prior directives to correct the
problem, it is highly unlikely that he can prevail on the merits.
The Respondent was previously directed by Joseph Bottner, Zoning
Administrator, Bureau of Land Regulation Administration (BLRA),
DCRA, to come into zoning compliance. In addition, Coles B. Ruff,
Attorney Examiner/ALJ, issued a Decision in 90-OAD-1726-E, on July
17, 1990, which advised the Respondent that he needed Board of
Zoning Adjustment (B2A) approval in order to continue his business
operation at this location. Then on November 23, 1992, the ALJ
kerein reiterated the prior directives, holding the Fespondent
fully liable for his law violations.

Second, the Respondent is haré pressed to show irreparable
injury. Although the Respondent mighé sustain some eccnomic loss
and personel embarrassment if he were shut down by DCRA; wmere
potentisl economic loss does not justify the Respondent’s open and
rotcricus continuation of his operation. 1In addition, because the
Respondent has noted an appeal, DCRA will take no steps to close
his operationvpending the appeal's outcome. The key word in this
consideration is "irreparable" and "[mlere injuries, however,
substantial, in terms of money, time and energy necessarily
expended in the absence of a stay, are not enough." i  the aLJ

rrotes that although the Respondent is a repeat offender, he was not

cited as such.

1l virginia Petroleum Jobbers Asscciation v., Federal Power
Commission, 104 U.S. 2pp. D.C. 106, 110, 259 F2.2d 921, 325 (1658).

DCRA V. YUEN L. KOO, ET AL, 92-OAD-1683-E
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Concerning the third (opposing parties will not be harmed by
the stay) and fourth criterie (the public interest favors granting
the stay), the Respondent's Motion fails to adequately address
these two components to justify granting a stay.

The community representatives maintain that their constituency
has been and continues to be harmed by the Respondent’s ignoring
three directives to obtain the correct C of 0. This process would
require the BZA to reach a decision after hearing and evaluating
all of the evidence, which would most certainly include objection
from the surrounding community, which has been pursuing this matter
for several years.

The Respondent has likewise failed to demonstrate how grarting
his request for a stay would not be a disservice to the public
interest. Since at least 1990, the community has consistently
demanded that applicable =zoning regulations be enforced. The
Respondent's continuous flaunting of this law violation in no way
serves the public interest, and impédes the D.C. Government's
ability to enforce its own laws.

The Respondent requested a clarification of the initial
Decision and Order, expressing concern that the ALJ's Crder wculd
be immediately executed upon by BLRA, DCRA, with imminent action te¢
be taken by BLRA to vacate C of O #E156843, and implemert & forced
closing of the Respondent's automobile repair business, despite the

existence of a pending appeal before the Board of EZrpeals ana

Review.

DCRA V. YUEN L. KOO, ET AL, 92-OAD-1683-E
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Prior to the issuance of this Crder, the ALJ verified witn the
Zoning Division, BLRA, that, pencdirg the cutccme of Respondent's
appeal, no action will be tzken by that office to either vacate C
of O #£B156843, cr to enforce a cessation of the Respordent's

business.

ORDER

THEREFORE, for the foregoing reasons, it is this 22nd day of

February, 1963,

ORDERED, that the Motion For Stay and the Motion to Clarify

Order Or Stay Sanctions Fending Appeal is DENIED.

o // .

e (

7

7 iy s SRRV PR -
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. Leet Ltsl. . . - -,

Rohulamin Cuander,
Attorney Examiner/ALJ, D.C.

DCRA V. YUEN L. KOO, ET AL, 92-OAD-1683-E



GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF ADIUDICATION
941 NORTH CAPITOL STREET, N.E, SUITE # 9100

WASHINGTON, D.C. 20002
TEL. (202) 442-8167

DEPARTMENT OF CONSUMER AND

REGULATORY AFFAIRS
Petitioner Case No. $9-0AD-1821-E
Citation No. 032834
V.
Kuri Brothers, Incorporated

Respandent

DECISION AND ORDER
Procedural History

Respondent Kuri Brothers Incorporated, was issued Notice of Infraction #033729 of
April 27, 1999, for operating an automobile repair garage within a C-3-A zoned area without 2
Certificate of Occupancy. At the request of the Respondent, a hearing was held before the
Honorable Lennox J. Simon, Administrative Law Judge (ALJ), D,C. Department of Consumer
and Regulatory affairs (DCRA), Office of Adjudication (OAD) on August 11, 1999, The
hearing was convened pursuant to DCRA Civil Infractions Act of 1995, D.C. Law6-42, D.C.
Code6-2701¢t seq; and the D.C. Administrative Procedures Act, D.C. Code, Sec. 1-1501 etseq

Present at the hearing were: Yvonne Rackett, Zoning inspectaor; Tare Bello, Zoning
technician; Michael D, Johnson, Zoning Administrator; Matther qzem, Ir, Esquire, Coup.sel for
DCRA; Priscilla M. Ford, Receiver / intervener; Pet Brown, Esquire and James Sadowski,
Esquire, Counsel for Receiver; Kris Kuri, Respendent; Stephen Hessler, Esquire, counse] to
Respondent; and Koo Yuen/ Vaness, Incorporated, Respondent’s landlord.
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As a preliminary marter Prior to the hearing, Grubb & Ellis Management Services, Inc.,
court appointed Receiver of the subject property located at 4221 Connecticut Avegoe, N. W.,
Washington, D.C., through its atrorney James Sadowsld, Esquire, of the law firm of Greenstein,
Delorme 20d Luchs, LLC, moved 1o intervene in this action, and be permitied to present
evidence and testimony ar this hearing. The Recgiver contended that it had a clesr interest in
the proceedings because the lessor of the premises obrained an improper certificate of
occupancy, and the sub-lessor then "piggybacked” tipon the. iraproperly issusd-Certificate of
Occupancy and obtained their own Certificate of Occupancy for an "Automobile Service
Center”. The (ALJ) after bearing the proffers of all parties invelved denled this motion thereby
disaliowing intervention snd proceeded with the héaring on the meriss,.

ISSUES PRESENTED

Whether Respondent was operzating an automobile repair business on April 27, 1999, at
4221 Connecticut Avenue, N.W. without a Certificate of Occupancy in violation of Title 11
DCMR 3203.1?

FINDINGS OF FACT

After 3 carefil evaluation and analysis of the evidence and information, the ALJ finds as
a matter of fact thar-

i. Respondent Kuri Brothers is incorporated under the laws of the District of Columbia, and
1s lacated at 4221 Copnectiout Avenue., N.W., (basement level) N.W., Washington, D.C.

2.  On August 12, 1998, Certificate of Occupancy No. B00181657 was issued to the Kauri
Brothers, Inc. at 4221 Comnecticut Avenue N. W, (basemenr level) for the purpase of
operating an “Automobile Service Center™. ( Gov't. Exhibit No. 3A )

3. The subject property located at 4221 Conuecticut Avenue, N.WV, Washiggton D.C. is
iocared in & C-3-A zope area, and is owned by Koo Yuen / Van Ness Incorporated.
Respandent Kuri Brothers., Ing, has subleased its basement space from Koo Yuen/Van

Ness Ine,

4.  The subject property located at 4221 Connecticut Ave., N.W., is under the control of
Grubb & Ellis Management Service, Inc, who were appointed recetvers on January 8,
1998, by the D.C. Superior Court to manage the premises,

The Zoning Regulations distinguished between & repair garage and a retail use, and the
sale of automobile accessories including installation. (Testimony of Inspector Rocketr)

w
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On April 27, 1999, DCRA’s Zoning inspector Yvonne Rockette conducted am inspection
of Respandent’s business and personally observed Respondent's employees working on
automobiles: repairing head lights and engaging in wnder the hood mechanical repair
work. As a consequence, NOI #03283 in the amount of $500.00 was issued to
Respondent. (Testimony of Inspector Rockert)

Respoudent’s autoraobile repair garage is located in a zone C-3-A.area in Washingtor,
D.C., and, Zone C-3-A does not pernit the operarion of an automobile repair garage.
Only areas Zoned for C-M industrial will permit the operation of aa automobile repeir
garage (Testimony of Inspector Rockets)

Respondent is engaged in the business of offering automobile repair services however,
Respondent does not have a certificate of occupancy which peymits the operation of an
automobile repair garage at its cuxrent location. (Testimmony of [nspector Rockett and
Gov't. Exhibit #3A & 3B)

CONCLUSIONS OF LAW

The Respondent has an invalid Certificare of Oecupancy for an "Automobile Service
Center.” While an "Automobile Service Centex” is not 2 definad or yecognized term
under the D.C. Zoning Regufadons. The term denotes the same type of activity which is
prohibited in a C-3-A zoned area, repair garage,”

The currentt and longstanding use of the basement space at the subject property has bean
as an awomobile repair garage. In a previous Deciston and Onder issucd November 22,
1992, ALJ Robhulamin Quander made a finding that that the lessor, Mr. Yuen/Van Ness,
Inc. operated an automnbile repair garage in the basement of the property without a
valid Certificate of Occupancy. This decision was subsequently affithed by the D.C.
Board of Zoning Adjustment (BZA) in an opinion written March 30, 1998.

On April 21, 1998 the lessor, Mr. Yven/Van Ness, Inc,, after the BZA ruled against him,
filed a new application for a Centificate of Occupancy and indicated that the new
operation would be an "Auromobile Service Canter” even thaugh no such eq entity
existed in the D.C. Zoning Regulations. The Rospondent Kuri Brothers Inc, (sub-
lessor) has elected ta “pigpyback” upon this "Automobile Service Center” concept used
by mr. Yuen/Van Ness, Incarporated.



12.  The purpose of the D.C. zoning regulations is 10 insure the protection of the health
welfare and safety of the public by bring order to the location of businesses and
residential dwellings. In ths instant matter "Repair Garages/Automobile Sexrvice
Centers” produce exhaust finnes, noise aad pollution. This is the reason such cntities
are located in industrial Zones, “"Repair Garages/Automobile Service Centers™ are
interchangeable terms, and mean the same thing. Therefore, they should be treated as
the same entity.

13. Pursuant to Title 11 DCMR 3203.1, it is unlawful to use any structare, land , or aay part
of any structure, or land for any purpase other that ¢ oue family dwelling until 2
Certificate of Occoupancy has been issued to the person stating that the use complies
with the provision of this dtle and the D.C. building code.

14. The ALJ concludes that the subject Building is zoned C-3-A, which penmits specific
service, retail, and residential uses as 2 matter of right Under the D.C. Zoning
Regulations, a repair garage is not permitred us¢ in a C-3-A zope area. "Repair garage
is defined in the Zoning Regulations as a building or other structure, or part of a
building or structure, with facilities for the repair of motor vehicles, including body and
fender repair, paumng, xebuﬂdm, reconditianing, upholsrcm equipping, or other
motor vehicle maintepance or repair activitics.

15.  Pursuantte 11 D.C.MR. §199, pp. 1-17 (July 1995) (Definitions). a repair garage is
only permitted as a matrer of right in the C-M Industrial District, and is subject to the
standard of external cffects, including poise, emissions of fumes, vibrations, and other
extermnal effects.

16.  The ALY finds the testamentary and documentary evidenée of the. Gaverzment witnesses
to be very credible

17.  Respondentis a viclation of 11 DCMR 3203.1, by operating his automobile repair
garage at 4221 Connecticut Avenue, N.W. Washington, D.C. withour a Cerrificare of
Occupancy which permits such operation.

ORDER
Therefore it is Ordered this 27% day of December 1999, that NOI4032834 is hereby and the

same is Upheld, Fine imposed is $500.00, Court cost is $40.00, for at total assessment of
$340.00 made payable to the District of Columbia Treasurer.
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FURTHER ORDERED: that Respandent Kur{ Brothers, Inc Cease and Desist the operation of
its Automaobile repair garage at 4221Connecticut Avenue, N.W_, umil such time that its cbrains
an exception from the District of Cohimbia Board of Zoning Adjustment

Adygimisirative Law Judge, D.C.
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VIA EAND DELIVERT

Mr. Armando M. Lourencao

Adminigtrator, Building and Land

Regulation Administration
Deparcment of Consumer and
Hegulatory Affaixs

941 Noxth Capitol Street, N.E.

Room 2000

Washington, D.C. 20002

Re: Illegal Auvtoemobile Repaix Garage ia the PBazament

of 4221 Cormecticye Avenue, N.W. (the "Proverty”)

Near Mr. lLourenco:

This law firm represents Grubb & Ellis Management Services,
Inc., the Ressiver appointed by Court order to manage this
commercial property ocwned by 4221 Comnecticut Avenues Associates
Limited Partnership (“*Landlord®).

On behalf of the Receivey, I want to bring to your immediate
attention and enlist the Department of Consumer and Regulatory
Affair’s (*DCRA¥] assiatance in responding to a serioug and
longstanding public health and safety issue. The Propexty is
leased by the Landlord to Van Ness, Inc. (“Tfenani”’) and currently
occupied by Kuri Brothers, Inc. which purperts to be an
authorized subtenant (“Subtenant#). The Pyoperty has been used
contipuously in violation of the Zoning Regulationg which
prohibit an automnbile repair garage in a C-3-A zone.

02/04/60 17:32 TX/BX NO.3140 P.002
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GRrREENSTEIN DELORME &L UcHS, P.C.

My, Armandc Lourenco
January 21, 2000
Page 2

This illegal use of the property as an automobi}a regair
garage with £ifteen (18} sexvice bays has baen en-going since at
least 1990 when the Tenant was first finred Lor operating without
the required certificate of occupancy. A&Again, in March 1992, the
Tepant was issued a citation for operating the same prohibited
sutomobile repair garage. On May 20, 1892, the Qffiice af
Adjudication found the Tenant had been operating an automeobile
repair garage without a certificate of occupancy and ordered that
such use immediately cease and desisc. Subsequently, after years
of procedural delays by the Tenant, the Board of Zoning
Adjustment on March 30, 1998 upheld the decision of the Office of
Adjudication. Copy of BZA Order attached.

By order dated December 27, 1999 (attached), the O0ffice of
Adjudication ence again found that the Propexty was belng
occupied illegally: this time by the Subtenant. 8pecifically,
the order held that the Proparty was being uged as an automobile
repair garage which is not permitted under the D.CJ. Zoning
Regulations, 11 DCMR 741, without a valid certificate of
occupancy. Furthey, the Administrative Law Judge ordered the
Subtenant to cease and desist operations at the Property unless
and until it obtaine special exception approval for use of the
Property from the Board of Zoning Adjustment. - To date, the
Subtenant continues to aperate the illegal automeabile repairzr
garage at the Propexrty.

Far at least tem (10) years, the Tenant and its successor
have been operating an automobile repair garage at the Property
illegally despite the District’s on-going enforcement efforts.
This is not simply a technical violation. but a subztantial and
deliherate pattern and practice of illegal conduct which poses an
on~going and increasing public health and safety danger. ‘It is
the Receiver’s concern that these inberencly dangerous industrial
activities are taking place in the basement of a building in
¢loge proximity to a high density residencial area in such a way
as to pose imminent safety concerms to the repair workera,
oecupants of the adjoining residential and commercial buildings
and the community-at-large.

02/04/00 17:32 TX/HX NO.31490 P,003
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GREENSTEIN DeELoaME & Lucks, P.C.

Mr. Armando Lourenao
January 21, 2000
Page 3

The Receiver ig purcsuing all its remedies undesr the lsase to
rorrect this sericu® gituation, but believes that tlie full range
of enforcenent measures, including health, fire, envirommental,
building and other agency inspections are warranted to address
this serious public safety concern.

At your earliest opportunity, we would like to meek with you
and the members of DCRA’s compliancde and inspection sections ko
digcuss the apprapriate enforcement measures. I will concact
your office te set up this meeting as soon ag possible,

Very truly yours,
GCREENSTET RME &JLUCB.S, P.C.
g%%h

Jehn Patrick Frown, Jr.

By:

JEB/dnh
Enclosure s

ce:  The Honorable anthony A. Williama
The Homorable Kathy Patteraon, Ward 3, City Comzil
Mr. Lloyd J. Jordan, Dir.. DCRA
Mr. Vincent Ford, DCRA
JM:‘. Philip RKogan. ANC 3F
Ma. Prigcilla M. Ford, Grubb & Ellis (w/o encl.)
Abraham J. Greesnatein, EsqQ. (w/o emcl.)
Richaxrd W. Luchs, Esg. (w/o encl.)
James D. Sadowski, Bagy, (w/o encl.)

02/04/00 17:22 TX/Rx NO.3140 P.604






4221 CONNECTICUT AVENUE ASSOCIATES LIMITED PARTNERSHIP
C/0 RELM, INC.
6931 ARLINGTON ROAD
SUITE 503
BETHESDA, MARYLAND 20814
(301) 654-2822

March 21, 1989

Mr. XKoo Yuen

Van Ness

4221 Connecticut Avenue, N.W.
Washington, D.C. 20006

Re: Basement
4221 Connecticut Avenue, N.W.

Washington, D.C.

Dear Mr. Yuen,

This letter shall set forth our agreement that the existing
portions of the subject property presently used for parking shall
be wutilized for the sole purpose of parking vehicles. Your
Premises shall have access to the existing 116 parking spaces on

the property.

Sincerely

Steve Rubin
General Partner

SR/md

7 #

A%jéziézjﬁ Accepted
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Mr, Cos; Po you think there will be a demapd for enclozed garages?

Mr, Ghent: No. (Tbere followed a lengthy discussion ad to.lot occupansy,
sewer, water, -etc.)

Mr, Nolan: I would like 0 bave the nat area of property ani the numder of unite
and tha.densxty. Secomd, I would like 4o see in comnection with the assumpsion that
streets wors put through mefe what the side yard 4in cbservence of the.2 inchas for
each foot of buildivg length r‘ould be, and how much would bave %¢ be taken off to
ses ths deficiency in eaoh case. Third, if you had a street runniug straight xem
through to another street and figuring the building as froniing op that street what
dsticlency would be in the rear yard, then we could £ind wmhat the variance would be,

Mr. Ghent: As to the pai-king wo would provide for 360 or 400 cars.

APFEARING IN OPPOSTITION:

Nons,

The Chairman directed the Secretary to read the notice of appael #417 which
e read as follows;

"4l7. Appeal of the Flood Motor Company, for a variance from the
use provisions ¢f the First Commercial District to permit the exteasion
of un automobile repair shop and automcblle sales amd service agency

on lot 801, square 2051 at 422) Connecticut Avenus, X,W.%,

APPEARING IN FAVOR:
Mr. m‘g[s. Architect,
Mr, Clouser: This set of plans was filsd for & regular gasoline and repair

garage, The plans were cilscked for front eptrances. Automodile access to the
rear of the lot which is closer than 25 fest to residential proparty. They were
informed thoy/::uldn't accept the plans under those conditions.

Mr. Meigs: The elley is not graded at ths present time., This building m
erected in 1935 under the old zoning set up Where permissions were required apd the
ﬁuimns occupied mmk at that time by the cwner in good [faith and wity access to

the rear a8 well &5 ¢0 the strest..Under the changs in the zoning law the omuer
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has besa permitted tO occudy a greater parceniage of tias lot which L' for sales arnd
servicing of new cars. In ooccupying that greater percentage we are gd:ing to be cut
of from access to the alley which is valuabls to the owaer in tiis business.

Mr. Nolen: How do you zsan cutroffd

Mr, Meigs: If we are not pemitted to have doors ia the rear of the bui.lding
sc cars ¢ n come from the alley for sexrvicing. (FPresents chart showing present
provieions for sccess es to what they would like to cbtain).

Mr, Nolen: Did the original permit cover the sutire use of the land?

Mr, Flood: I bought the land knowing the front m=g commercial and ikrnowing
the rea> 50 feet was zoned residential. That was chbanged and now the wkole thing
is commercial. Purther thap that I didn't have ancugh morey to build acymore thep I
had. I need space for servicing new cars principally.

¥r, Nolen: What kind of activities are ia the hop.

Mr, Flood: My principal income 18 fram the sale of new and used cars. It seems
you have to service new cars and that is all I am interssted i3 the preseat appeal.
I don't solicit people at 2ll. All I want is space £or appraximately two more
cars 80 I can work on them a little more. I don't have anough service spasce in
the pressnt set up. I paid &% dollars o foot and under the proseat law I cant't
nse it, unless you give pexnigsion for e door ou the alley,.

Mr. Nolen: Under your proposed development c¢an you keep your shop astivities
25 f3x feet from the alley?

Mr. Flood: Yes,.

AFPEARING:

Mr. T. Sanders, Chairman, Zoning Commissee,
Porest Eills Citizens Asscogiatian,

Mpr., Sanderst I was akked to comes dow and afiter locking over the groupd I

didn't ges any sericus objection although our assoc istion has gone oo rTecord to

stop increasing any commercial zopings I don't Yelieve from my persomal stendpoint
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that it is a serious mutter. I waa asked vo Oppose any furiher encroachment.
I don't Yelieve this is a serious encroachmapt. If you can restrict it to that
kind of sbop and not have further papairs I doa't think anyons would objest.
X don't want to oppese it strenocusly =xcept for our associaticn who did not undere
stand it thoroughly.

The Chairmen directed the Secretary ¢o read the aotice o appeal #4128 which
be read as followa:

"418., Appeal o the Trustees of the Masonic Lodge on bebalf of

Schlegel and CGolden, tepants, for permission to satablish an automobile

sales service sgency at the acrvheast corner of Naple and Carroll Sts.,

¥. ¥., lot 808, square 3355,.%
AFPPEARING IN FAVOR:

Me. William J. Collin,
604 Ellen St. Takoms Fark, Md.

Mr. Clouser: This duilding s in plece snd they want to change the entrance.

¥r. Oollin: Ve bave 2 Dodge agency about a diock from tils apd our idea is
to move in there with & now car show room. We want it for new car service.

My, Coe: Ko repairs t¢ fepdesrs or dody work?

ir, Collin: No sir.
Mr. Nolen: You would héve no objection to it being limited to new car

sexrvice?
My, Collin: Yo sir. Ths aervice is in the rear,

ATFEARING IN CPPOSITION:

M. % H. Parson, Chairmar, Zoning Comnittes,
Citizens Asscciation of Takoms, D.C.

Mr, Parson: They sent ms t0 request thet the sppeal if greanted te restricted
to servicing of new cars ocrly in the irterior. Maple Street is very parrow aud if
there would be a situaticn of vars pulling up and servicing in ths streest it would be
bad or any repeir business coniusted at night would tecome objectionable. We request
that the appesal be restricted to the servicing of new cars and thas it be in the
bullding itselr,



P

Appeal }417 -29 - PUBLIC EEARING-=0ct. 9, 1840
Mr. Blake:
T move that the following Ordex bDe entered:
CGRDERYED:

That the appeal of the Flood Motor Compary, for a varience froa
the uwse provisions of the First Commercial District to permit the extension of an
actomobile repeir shop and automobile sales and service agency on lot 801, square
2051 at 4221 Conmnecticut Avenus, N, W,, be granted for the following reasons:

As & result of an inspection of the property by the Board, end from the
records and the evidensy adduced at the hearing, the Boald finds tke following
facta:

(1) Appellant's property was acquired azd izproved for use as an automobile
sales service ageney, apd the permissicn to extend this use to thes entire lot 1s
before the Board as & varlance only by reason of the fact that automebile openings
bave been provided at the rear.of the duilding: Were it not for that feature of
the plans the appeal could bhave been filed as a special exception. An examination
of the plesas as they relate t0 ths building mlready in plance indicates that the
removal of these rear openings would impose .exseptionel herdship upen the owner by
reasen of the fact that the existing structure is so narrewly camstructed as to
preclude the necessery maneuvering ares for automcbiled.

(2) As & result of an inspection of the property by the Boerd, and from the
records and the evidence asdduced at the hearing, the Board finds that by reascn
of azcopt;onnl shgllomeas and shape of the mpecific property, that the strict
epplicetion of the Zoning Regulations will result ir peucliar and exceptioml
practical difficulties, mud undue hardabip uper the ommer of the property. It
further finds that relief can be granted without aubstantisl detriment to the pudlis
good, and without subtatentially impairing the intent, puwrpose, and integrity of the
zone plan es embodied in the Zoning Regulations and mape



-« « FUBLIC ERARING~~0Oct. 9, 1940
(3) There was no objeotion to the granting .f this appeal registered at the
pudblic hearing.
This order shall be subject to the copditien tlat all repairing sball

be incidentdl to the sale of new cars onlye

Mr. lindholm: I second ibe motion. Tnanimously carried,
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BRAUN TEL NO.312 266-7455 Sep 09,93 17:06 P.01

=r 09’93 05187 DOmR OND 727 7ERV P.2

GOVERNMENY OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF SONSUMEN AND QEGULATORY APFaing
Orriclk ar coMPLIANOE

o
Mr. Xoo L. Yuen, Preeident W
Van “..., Inc.
4338 Conneoticut Avenus, N.W,

Washington, D.C. 20014

SERVR: Anthon istezed t
A Lo
Washington, D.C. 20016

COMRLIANCE ORDER
RE: 43283 Connsotious Avenue, W.W7

Dear Mrx. Yusni

Please be advised that you are in violation of tha Distrioct of
Columbia Code, Bection  5-42¢, vhich governs bullding.perwite
and reads in p.rtimt part as follows:

"It shall be unlawful to arect, constryuct, raconstricty
covert oY alter any building or structure or part thergof
m t:lu District of Columbia without obuininc a building

After on-site inspections and & revisw of Departmental DT

g 4225 Connecticut Avenus, W.W., it rus beea detarmiy ’
that hlﬂ failed to cbtain the necsssary uilding perwmif -Y_ :
sever gmturu on the premises. Theref0: . you are. )i
Old.l.d ]

. Remove the storuge trailes: tions of the siteCoSHETE
resanaa of a trailer which {e ussd for storag
lm.l na p.m: wad obtained prior to p ul.n this abructurd ol
enises. ‘'This structure must be nm within 1§ (FEEE44R
dlyl of veceipt of this Ordar,

3 Cotde cperation of the oar waskt tﬂ! .
® yaviaw of all building pomitl fozr tha site C T
service bay was convertad to m ocar wash w!.r.hou
biilding pnmitl for such conversion. In addi

of the car wash is deemsd to cyeats an upsafe oonll_ft 0
vehicular and pedestrian truffic in the immadiate nelf
due to the unavailability of resevoly space for cars:




| NO.3 %
LGRS R+ BRAUN TEL ?ég 266-7455 Sep 09.93 17:06

wash. The car wash cperation must be diseontinued withi
32’(::::;:7-!&:) hours of receipt of this Ozder. .

for cesstructica pexiiits faw tha 04fica: ILospections
:cz'oum.mmummmwpam.mm ite
nd.tuu that a sarvice DIY was coaverted to office use
'j,ghout the necessary building permite for such conversien. You
hareby ordered te submit the necessary plans, plat and
nuuou and obtain a building parmit or remove th. office use
‘ffhtn 18 (fifteen) deys of receipt of this oOrder.

¢. Removal of sir hose AN vaouum from public lpun You are

;:dandtoMtunhhuuudwmtm 1ic -1
s (F10san) GRyS of Taonisk of (his e 0 e

Your failure to H with this Order within the prescribed time

riode set forth rosult in thip matter baing 1~dhuly
s:rocud. to the Oﬂic‘ of Oomntion Counsal !0:' hu
aotion. Noncompliance with pmui.m of thl.
result in the imposition ©of savere penalties.

voviding for injunctive and othar roptun rum. n C. Code
ection K-426 providass foxr finas ez"fm per day fox sach tad
every day such violation shall continue.®

questions, pleass direst your inquiries to Wiriam
HOIIN J‘onll oq.. Enforcament Officer, on (203) 727-7770.

co: Hampton " Aoting Director

Patyricia Montgomery
Acting Administrator
Buil & Land Regulation Administxatior

1710
4

P.02
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Reserfed for
Express Auto
Service Customersﬁ.
Others will be

Charged the Valet



1022 M Street Southeast,
Washington, DC 20003
(202) 543-4211

Northwest Auto Repairs

5420 New Hampshire Avenue
Northwest, Washington, DC 20011
(202) 722-8863

Petrovitch Auto Repair Inc
2303 14th Street Northwest,
Washington, DC 20009
(202} 387-5871

Raygoza's Auto Repair

1454 Church Street Northwest,
Washington, DC 20005

(202) 483-8550

Rock Creek Exxon Service Station
1827 Adams Mill Road Northwest,
Washington, DC 20009

(202) 234-0422

Sangare's Auto Repair
822 H Street Northeast,
Washington, DC 20002
{202) 544-0626

Spotless Auto Detailing

4501 Bowen Road Southeast,
Washington, DC 20019

- {202) 583-2575

Talley's Automotve Repairs

233 Van Buren Street Northwest,
Washington, DC 20012

{(202) 291-3377

The Shop Auto Repair

1219 13th Street, Northwest,
Washington, DC 20005

(202) 289-1400

Touch Of Love Car Wash Detail
Service Inc

4451 Burroughs Av Ne,
Washington, DC 20500

(202) 396-0096

URSO Auto Service

Also Accepts Auto Painting
1317 4th Street Northeast,
Washington, DC 20002
(202) 546-2311

Victor Auto Service Inc

1021 Brentwood Road Northeast,
Washington, DC 20018

(202) 529-5566

Washington Jaguar Auto Center
720 Rhode Island Avenue
Northeast, Washington, DC 20018

1601 New York Avenue Northeast,
Washington, DC 20002
(202) 529-0214

Panic Auto Repairs

2201 Channing Street Northeast,
Washington, DC 20018

(202) 529-5330

Potomac Auto Services
1271 1st Street Southeast,
Washington, DC 20003
(202) 484-1611

Rhode Island Avenue Service
Center

420 Rhode Island Avenue
Northwest, Washington, DC 20001
(202) 232-4097

Rodriguz Auto Service

3422 Geargia Avenue Northwest,
Washington, DC 20010

(202) 829-3560

Singletary’s Auto Body Repairs
Since 1969

1358 Florida Avenue Northeast,
Washington, DC 20002

(202) 388-3400

Suburban Transmissions
9160 Bursa Read, Laurel, MD
20723

(301) 362-1200

T Street Auto Services
2410 T Street Northeast,
Washington, DC 20002
{202) 398-8869

Thomas Car Service Center
1821 14th Street Northwest,
Washington, DC 20009
(202) 387-1666

Trans Auto Service

2106 Rhode Island Avenue
Northeast, Washington, DC 20018
(202) 529-1712

e

Value Auto Service Inc
4140 Georgia Avenue Northwest,
Washington, DC 20011
(202) 722-1841 ,

L——

Volvo & Mercedes Motor Cars
Serving You Just Right
Washington, ODC 20001

(202) 265-7235

Youngin's Automotive Service
1940 Montana Avenue Northeast,
Washington, DC 20002

1018 Bladensburg Rd Ne,
Washington, DC 20002
(202) 388-5046

Paul's Auto Repair

2800 10th Street Northeast,
Washington, DC 20017
{202) 529-319t

Rayco Autoe Service

7998 Georgia Avenue_ Silver Spring,
MD 20910

(301) 588-8262

Riley's Auto Center

Your Radiator Expert
920 W Street Northwest,
Washington, DC 20001
(202) 667-0330

Salvo Auto Repair & Exchange
1900 Bladensburg Road Northeast,
Washington, DC 20002

(202) 636-1605

Sons of Otis Auto Repair

2251 Fairtawn Avenue Southeast,
Washington, DC 20020

(202) 581-5073

T-A Auto Repair

1900 Biadensburg Road Northeast,
Washington, DC 200C2

(202) 832-5395

Ten Auto Service

2300 Pennsylvania Av Se,
Washington, DC 20500
{202) 575-1598

Tommy's Auto Clinic of Upper
Maribore Inc

15005 Old Marlboro Park, Upper
Marthoro, MD 20772

(301) 627-4100

Uptown Auto Parts

Best Automobile Parts & Supplies
Today

6239 Georgia Avenue Northwest,
Washington, DC 200:.1

(202) 723-1993 e

Van Ness Auto Care
4225 Connecticut Avenue
Northwest, Washington, DC 20008
(202) 966-5955

Washington Automatic Transmission
Service

4451 Nnne Hin Brrghs Avenue,
Washingteon, DC 20019

(202) 396-3636

Zee Auto Repair
2205 14th Street Noithwest,
Washington, DC 20009

hitp://www.autoinsuranceplanners.com/District-of-Columbia-car-insurance/car-repair-shop... 4/13/2006
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SEF;"I'"" LATEST DIAGNOSTIC -
{iiefiscan EXHAUST « ALIGNMENT
BAYS

FOREIGN & DOMESTIC CAR SPECIALIST
« BRAKES
N
ELECTRICAL « DETAILING * TOWING SERVICE

VAN NESS AUTO CARE

4225 Connecticut Avenue, N W
Washington, DC 20008

Acrass from UDC & Next to Van Ness Meatro
Tel. (202) 966-5955

ANC 3F, P.O. Box 38290, Washington, DC 20016-9290
email: anc3f@juno.com

web site: wwnwr.anc3i.org

Phone: 202.362.6120 « Fax: 202.686.7237
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