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':1 ?._.,of GohDUta Gout of Appeals 
IIOOID6Iaaa&w--.N.W. 
Waalebqtto .. D.G. 80001 

GARLAND F. PINKSTON 
CLERK OF COURT 

April24.2006 

Telephone: 879-~700 
Area Code 202 

06-AA-379 Paul A. Baskcn, ct a1 vs. D.C. Board of Zoning A.Cijustment 

District of Columbia Zoning Adjustment 
Jmily Kress, Director 
441 4* Street, N.W. 
Suite 210S 
Wuhington. D.C. 20001 

Dear Sir/Madam: 

Iii 002 

Pursuant to the rules of this Court I am 1nn1Ulitting, herewith, a copy of the petition for 
review filed April21. 'QQ6, in the above-entitled case. 

cc: Todd~ Esq./Bdward Schwab, Esq. 

Yours v~ tnaly, 

Garland F. Pinkston 
Clerk of Court 

By: -~......,.c:;.;;L,lll~"'"~=-~.,._. -
Jnfomaation Center Superv110r 
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Paul A. Buken 
1638 lrviag St., NW 
WasbingtoD, DC 20010 

and 

Petition en, 

V. 

DISTRICT OF COLUMBIA BOARD 
OF ZONING ADJUSTMENT 

One Jvdldary Square 
441 4th Street, N.W. 
Suite 210 
Wasbin1ton, D.C. 20001 
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PETITION FOR REVIEW OF AN ORDER OF 
THE DISTRICT OF COLUMBIA BOARD OF ZONING ADJUSTMENT 

Petitioners, Paul A. Baskcn. Joshua S. Meyer and Historic Mount Pleasant. respectfully 

petition this Court for review of a Final Order of the District of Cc,Jumbia Board of Zonina 

Adjustment (the "Board .. ), dated March 23. 2006, dismissing App•eal No. l741l. AppeaJ No. 

17411 chaJJenged the issuance of Building Pennits No. B465646 issued September 9, 2004, 
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Building Pennh No. B468S 13 issued December 17, 2004, and Cmtificate of Occupancy C09912 

issued June l 0, 2005, which collectively authorized the conversion and occupancy of an existing 

three unit apanment building at l636lrving Street, N.W. to a scvc:n unit condominium, in 

violation ofthe use and lot occupancy requirements of the D.C. Zclnilig Regulations, 11 DCMR. 

In suppon hereof, Petjtioners state as follows: 

1. The Board applied the wrong legal standard; 

2. The Board's rulings on procedural and jurisdic:tional motions were erroneous; 

3. The Order's findings are conclusory, incomplete and unsupported by the evideace and its 

conclusions do not flow rationaJJy from the findings; 

4. The Order was adopted without compliance wi1h the procedun:s and processes required by 

lawt and deprived the Petitioners of due process of law; and 

5. The Board's actions were arbitrary, capricious, an abuse of discretion, in exceu of its 

statutory authority, and otherwise not in accordance with applicable law. 

WHEREFORE, Petjtioners respectfully request that this Coun of Appeals 

(a) Hold unlawful, reverse and set aside Decision and Order No. 17411 issued March 23~ 

2006;and 

(b) Grant such other relief as this Coun may deem just and proper. 

A copy of Order No. 17411 is anached. 

Board of Zoning Adjustment
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Respectfully Submined, ... ...... . ·' 

;_, :;:~-···~~~~ 

Dated April 20, 2006 

Andrea C. Fcmer N384648 
ll 00 17th Street, N. W ., 1 00. Fl. 
Wasbinaton, D.C. 20036 
(202) 974-514:2 

Attorney for Petitioners 

CERTIF1CATE OF SERVICE 

l HEREBY CERTIFY that a copy of the foreacin& Petitic11 for Review from Order No. 
17411 of the DiStrict of Columbia Board of Zonin& Adjustment was served by fim-clus mail, 
postage prepaid, thit?f day of April, 2006, upon: 

Geoffrey Griffis, Chair 
D.C. Board of Zonin& Adjustment 
441 4th Street, N. W. 
Suite 210 
Washington, D.C. 20001 

Paul J. Kiernan, Esq. 
HoJland &. Knight LLP 
2099 PennsyJvania Avenue, N.W., Suite 100 
Washington, D.C. 20006 

for 
The Madera Condominium Association, Inc. 
and 1636lrvin& LLC 

Chairperson 
Advisory Neighborhood Commission 1 D 
P.O. Box 43529 
Washington, DC 20010 

Board of Zoning Adjustment
District of Columbia
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SinJ]e Member District Commissioner 1 DOS 
Advisory N cighborhood Commission 1 D 
P.O. Box 43529 
Wubjngton, DC 20010 

Bill Crews 
Zonina Administrator 
Department of Consumer and Reaulatory Affairs 
Building and Land Regulation Adnlinistradon 
941 North Capital Street, NE, Suite 2000 
Waahington, D.C. ·20002 

Alan Berptein 
Office of the Attorney General 
441 4th Street. N.w~. 7u. Floor 
Washington, D.C. 20001 

David Rubenstein, Deputy General Counsel 
94 l North Capital Street NE, Suite 9400 --~~ 
Wuhington, D.C. 20002 __ ........ ~ ·~ ~ c. ... --·~~~:·--re =-.. ·· 

Andrea C. ferster ' 
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GOVERNMENT OF THE DISTIUCf OJI C()LUMBIA 
Bond or ~»ill Adjuttment 

*** = 
Appeal No. 1?-411 of Paul A. Baaken and Jonua S. Meya· pursuant to t.l DCMR. II 
3100 and 31 OJ. from the adminiatrative deciaiODI of the DqJartmcnt of Co~mer and 
Regulatory Affairs (OCR.A) in the issuance of Build.in1 p,~rmit 'No. B46.5646 dated 
September 9, 2004,. Buildin& Pmnit No. B46BS13 dated December 1.7, 2004, and 
Certificate of0ccupancy·C09912 dated June 10,2005 for the conversjon and bccupancy 
of an existina 3 unit apartJncnt buiJdina to a 7 unit condominiu:rn, alleaed1y m violation of 
usc and Jot occupancy requirements of the Zoniq R.eJU)a·riona in tbe R-4 zone. at 
premises 16361rvina Sttl!ct, NW (Square 2591, Lot 203}. 

HEAJUNG DATES: 
DECISION DATE: 

September 13,2005 and September 20,2005 
September 27, 2005 

DEQSJON MD OBDIB 

Iii 001 

This appeal was filed with the Board of Zenina Acijustment (the Board) on t4ups1 S, 
2005 cballengins DCRA 's decisions 10 approve building permits d•ted Sep~ber 9, 
2004 and December J 7, 2004, and a cenifiCite of occupancy dated June 10, ,2005. In 
respon1e to a motion to dismiss filed by the propeny owne:r, the Board sc~cdu:led a 
hearing u to whether the appeal was untimely. At a spe:cial public meetin& held 
September 27, 2005, the Board concluded that the Qdminil~tive .decision comtJlained of 
was the lflnt of the second buildina permit (i11Ued December 17, 2004) appl!ovina the 
proposed converajon of a 1hre.e unit apanment buildjna to a se,,en unit condomi~ium aid 
that the appeal from that dteision was untimely filed. The Board tberefore concluded it 
had no jurisdiction over the appeal and voted to grant Che property owner's ttlotion to 
dismiss. A full discussion of the facts and Jaw that suppon this conclusion follows. 

PBELIMINABY MA TTJRS 

Notice of fubllc Heartna 

The Office of Zoning scheduled a hearina on the motion to dismiss for September 13, 
2005. In accordance with 11 DCMR § .3113.13, the Office o:f Zoning mailed notice of 
the hearing to the Appellants, ANC 1 D (the ANC in whicl1 the subject property, is 
located), the property owner, aTld DCR.A. 

4~1 4'1 St., N.W., Suite llO-S, W•shJnatoa, D.C. 20001 
Ttlepbo•e: (202) 'l"1-43J1 E·M•II Addrttr: ZQI!IQI lalttlds.Qy Web Slet: www.clocz..d~IO"ICir& 

Board of Zoning Adjustment
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The Appellants in this case are Paul Basken and Joshua Meyer. Appellants teprllellta:i 
themae1ves durin& the Board proceedinaa, but were initially l"epresented by tbc law firm 
ofKasa, Mitek &: Kass, PLLC. 

The Madera Condominium Association. Inc. ("Madera") and J 636 lrvina::E LLC, 
the respective owner and developer of the t\1bject property, were repreiCDted the:law 
rum of Holland & Knight. As the property owner, Madera was automa · ly a party 
under I 1 DCMR § 3106.2 1nd wiJJ hereafter be referred to as 1be Owner. 

ANC 1-D, aa the afTcctcd ANC, was automatically a pa:rty in this Appeal. Ira a 
Resolution dated September 6, 2005, ANC 1-D voted to oppose the motioD to dii!Jdls 
filed by the property owner. Tbe Resolution was submitted 110 tbe Board on September 
12, 200S. foJJowing a reaularly scheduJ.cl montbiy mcedJl.g with a quona present 
(Ex.hibit 18). Amon& olber things, the ANC contends tbat 21 "bearina is neQetsary" ·to 
resolve the issues involvt.d in th.e appeal. 

fiNPJNGS.QP fACT 
Tbefropem 

1. The building is located ._, 1636 lrving Street, NW in the R-4 zone and wu constrUcted 
prior to 19.58. 

2. The Owner obtained Building Permit No. B465646 on or about Saptem~ 9, .. 2004. 
authorizing a three· story rear addition to an existina three· \lnh apnmcnc b.rildinJ. It 
also provided for the interior remodeling of tbe existing three· unit apartment bwlclill& 
into a four .. unh apanment building. 

3. The Owner obtained Buiiding Permit No. 8468513 (the revised pcnnit) o~ or about 
December 17,2004. authorizing the constrUction of seven apartment unitll at the property. 
Tne permit stated "Revision to 465646 - eonvenina 3 units apt. into 7 uniu. Revision of 
interior for previously approved addition subjtct ro zoning approval ofnum"-r ofu.,iu ;, 
zon~'! (emphasis supplied). 

4. The revised permit was the flfst and .only DCRA administrative de<riaion that 
authorized the conversion of the e~isting structure into a 7-unit apartment ute. 

5. AppeJl&lltS ''repeatedly telephoned DCRA officials durinn the constrUctiOln proc;eaa, 
expressmg concerns about all of (tbe] apparcn1 zoning vic,lationJ at the [property)'' 

Board of Zoning Adjustment
District of Columbia

Case No. 17411
30
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(Exhibit 8, Appellants' Statement on Appeal, p. 6), md continued to complain to c.hy 
officials even after tbe units were put up for sale,ld. at p. 2.). 

6. The converted buildina was under roof on or about January I.S, 2005. 

7. In a Jetter dated May 26, 200S, DCRA DiriCtOr Pttriclc Ctr~avan indicated to ANC l· 
0 thai a zoning review error waa made when DCRA iasued the buildins permit., bu1 that 
DCRA would nevertbeleS& issue the certifica1e of occupancy. The Jetter abo ~ndicated 
that ANC 1-D had the right to appeal to the Board -the Diredor's decision to issue the 
certificate of occupancy (Exhibit 4, Motion to Di•mil•, Attachuu:nt. B). 

8. On May 27, 2()0S~ Mr. Buslcen e~mailed this letter to Mr~ Meyer. and oUlm and 
reque~ted iD the e-mail that the ANC and the Mount Plcasan·t Historical Society file a 
.. fee-free" appeal to the Board (Motion to Diamill, Attachment C). 

9. Appellants engaged in onaoing negotiations with the Owne~ and Developer betwem~ 
J\Dle 8, 200S and July 30, 2005. (See e-mail1 appended to Exhibit 17, R.C'J)onlc to 
Motion to Dismi11.) 

1 0. In the above-referenced e-mails, the Appell~nu refct to lhe construodon u .. iD 
violation of tbe zonina law:" tbc:y refer to the ''zonin& dispute" between tbe patties; IDd 
tl1ey submit dBilsettlement proposals to resolve the dispUte. 

11. DCRA issued Cenificate of Occupancy C09912 (the C of 0) for the building on or .. 
about June 10. 2005. 

12. On or about July 21, 2005, Mr. Basken e·mafied Frederit: Press, Esq., a Mityland 
attorney who represented the Owner, and exprcned concern about ·~wlit[ing] put lhe 
date[s) of a legally allowab1e appeal to rbe [Boardr'. 

13. Mr. Press re5pondec1 by ernail the next day and stated, att.1ons other thinp, that the 
Appellants had until August 10, 2005 to file their appeal. A.ppelJantS' coun$el, Brian 
Kass, was '~copied" on this e-mail as well as the other e-mails between Mr. B.,ken and 
Mr. Press. 

14. August 10,2005 was the 61 11 day after the C ofO was issued. 

1 S. The ANC decided at a public meeting on July 22, 2003 not to appeal the decision to 
issue the certificate of occupancy. 

16. Appellants filed this appeal on Auguat S, 2005. 231 days af\er the revised pF'Jnit wu 
issued, 70 days after they i.'lccamc: aware of DCRA 's May 26, 2005, letter. an~ 56 days 
after the C of 0 was isaued. 

liJOOI 

Board of Zoning Adjustment
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su~stantially impaired the appeJJanu' ability to file an appeal tc~ tbe Board.~ On May 2,. 
DCRA disclosed that .:... despite the zonini e:rfor.· the C of 0 would be ilsued. At that 
point. Appellant&, who lince·the time ofpmnit iuuance bad all the informition needed to 
file aD appeal (includina now a confession of error), also now knew that it IWU dme to do 
so. Instead they waited 70 additional daya to file thia appeal. There are IDO mcceptional 
:irc:umstancea that would excuse this further delay. 

During this 70-day period. Appellants :pursued other avenues to resolve their 
dispute and even SOUJbt to have the ANC apPeal in their place. Appellants tnay very 
well have wished to avoid the difficulty and expen•e of proaecuting an appeal. However, 
a party who choosea to engage in negotiations or other ways to resolve a diaplJU:S doe~ not 
thereby extend its time for filing an appeal. ff'cull! Manageme•nt, 111pra.; WoOilq Parle 
Communtry A.f.r 'n "'· Di.rtrict of Columbia BOtlrd of Zon~n1 AdJustm•nt, 490 A.2d 628 
(D.C. 1985). The Board need •'not countenance delay 'in mking an appeal When it II 
merely convenient for an appellant to defer· in making that dechiion. Wane Ma,.agemtrat, 
supra. 

Nor may exceptional circumstances be foUDd in DCR.A's statement that tale C ofO 
may be appealed or Mr·. Press's Statement that Appellant had lllntil Auault 10* to do so. 
NeHhcr statement constituted exceptional circummncel that in'lpaired apPellan-.• ability 
to file tbe appeal. The Appellunts were represented by counsc~l who wcte not hindered 
from researching beyond these statements and detenninina the deadlines for filing a 
timely appeal. Accordir1gly, Applicants' AUJUit S, 2005 filing of the apPeal wu 
untimely. 

Finally, Appellants contend that the C of 0, issued on June lfJ, 200.5. is the 
decision being appealed and therefore the appeal is timely. They maintain that DCR.A '1 
letter of May 26, 2005 invited them to appeal the C of 0 and, at a miaim._. created 
"'Uncertainty" reJarding their appeal rights (Response to Motion to Dism.isi, p .. 3.) 

The Board finds to the contrary. DCRA made no additional ZAming ,decisions 
when it issued the C of 0. Rather, the issuance of the C of 0 reflects only an 
administrative judgment of what was fair and equitable in lisbt of the ~nina mor that 
had been made.3 The only decision that can be associated with the zouing error 

1 Because l.hc appeal ia bcina dlsmj.qcd. and tbc candaminivm may remain in place, the Board need not rach tha 
iuuc of whether Ibm war any prcjucUcc to the Owner u 1 raauh of an)' cxtenaion ~:~f the time torappnl ••• 
Ntvenhcless, lhc Board notal thai the Owner wu on nodc:e that A-ppellanu had IClious conc:em~ about 1be 1cJ&Ilty 
of the eo~~version and knew that an appeal Wll bcina considered. 

1 The Appellan&a did not appeallhe validity of Ll\at determinldon. The Board therufon: expresse1 no vfe!W wilh 
respet11o tbe validity of \bat dect1ion or ev~n whether the lsnancc: of thie C of 0 '"~~ "baaed inJwhole or in pan 
upon any zonina rciVlation", D.C. Official Code f 6·~ 1.07 (d). 

li!OlO 
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PURSUANT TO ll DCMR. § 3125.6, THIS OJU)ER WILL BEC1:>M! FINAIL UPON m 
FJLING IN THE RBCORD AND SERVJCE'UPON THE PARTIES. UNDIR 11 DCMR 
§ JI25.9, THlS ORDER .WlLL BECOME EFFECTIVE 1:a'N DAYS AnEil IT 
BECOMES FINAL. 

liJOU 
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GOVEJlNMENT OP THE DISTJUCT OP COLUMBIA 
Board Of ZoDIDI A.djatment 

BZA APPEAL NO. 17411 

*** --
As P.lr~tor of tbe Office of Zonina. I bueby certi~y and aaut aw on 

MAR ~ 3 2006 . a copy of the order entered on that date i.n this. mafta' wat mailed 
first class. po1tage prepaid or delivered vfa ilUef·aacncy mail, to· each party an• pubiic 
agency who appeared and panicipated in the public hearing COJlCemiq tbe ma11tar, IDd 
who is ·Jiated below: 

Paul Basken 
J638lrvi:r:J& Street, N.W. 
Wuhington, D.C. 2001 o 

Joshua Meyer 
1640 Irving Street., N. W. 
Wesbinaton, D.C. 20010 

Paul J. Kiernan, Esq. 
cio The Madera Condom;nium Association. Jnc · 
& 1636lrvinJ LLC 

Holland & Knight 
2099 Pennsylvmia Avenue, N.W., Suite 100 
Washington, D.C. 20006 

Chairperson 
Advisory Nciahborhood Commission l D 
P.O. Box -43.529 
Washington, D.C. 20010 

Sinale Member o;strict Commissioner 1005. 
Advisory Neiahborhood Commission 1 D 
P.O. Box 43529 
Washington, D.C. 20010 

Bill Crews 
Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
BuildihJ and Land Regulation Administration 
941 North Capitol Street, N.E., Suhe 2000 
Washinaton, D.C. 20002 

44141hSt., N.W., Suite 110-S, Washington, D.C. 28001 
Telephone: (:ZOl) 72.'7~311 . E,.Mall Addrns: IIDiDt lnfc:j!'lldF.IJl: Web Sill: \IO'WW,don.JdciDY·If'l 
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Councilmember Jim Orabam 
Ward One 
1.350 Pennsylvania Ave:aue, N.W. 
SUite lOS 
Washington, D.C. 20004 

Ellen McCarthy, Interim Dirccror 
Otfice ofPlanninJ 
801 North Capitol Street, N.£. 
41!1 Floor 
Wuhington, D.C. 20002 

.-'Jan Bergatem 
Oftict of the A nomcy General 
441 4t11 Street. N. W., 7th Floor 
Wuhington, D.C .. 20001 

David Rubenstein 
Deputy General Counsel 
941 Nonh Capitol Street. N.E. 
Suite 9400 
Washinaton, D.C. 20002 

DC COURT OF APPEALS 

ATTESTED BV: 
muut.VR.KRESS,FAJA J-.­
Director, Office of Zonln1 

lilou 
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