
*** Foggy bottom and West End 
Advisory Neighborhood Commission (ANC-2A) 

CJo St. Mary's Court 725 24th Street, NW Washington, DC 20037 (202) 736-1775 

Mr. Geoffrey H. Griffis, Chair 
Board of Zoning Adjustment 
441 4th Street, NW, Suite 210 
Washington, DC 20001 

October 20, 2004 

Re: Resolution #04-108 pertaining to a Review of the Zoning Administrator's 
Decision to Issue a Certificate of Occupancy (#CO 81956) for a Commercial 
Restaurant in a Residentially Zoned Area R-5-D (Lot 26 Squ«tre 43) 

Dear Chairperson Griffis: 

DCMR 11 Sec. 3112.2 states: "Any person aggrieved by any ordc!r, requirement, 
decision determination, or refusal made by an administrative officer or bc>dy, induding the 
Mayor of the District of Columbia, in the administration or enforcement o1' the Zoning 
Regulations may file a timely appeal with the Board." 

Advisory Neighborhood Commission 2A, at its regular monthly pliblic meeting on 
October 14, 2004, properly noticed and with a quorum present, unanimously approved 
Resolution #04-10B, requesting that the BZA review and vacate the Zoning 
Administrator's improperly issued Certificate of Occupancy for Coggins Sandwich Shop, a 
commercial restaurant improperly operating in a residentially zoned area. The 
Commission voted 5-0 to have Dorothy Miller, ANC-2A's chair, represent the commission 
at the BZA public hearing. 

The ANC's concern is that protection for its residential neighborhc)od was violated 
when the ZA failed to even notify the ANC of the issuance of this permit. The Chair 
promptly notified Council member Sharon Ambrose, Chair of the committ•ee on Consumer 
and Regulatory Affairs, which is the committee responsible for DCRA ov,!rsight. 
Councilmember Ambrose's reply is enclosed with this appeal. 

The Home Rule Charter for the District gave ANC's the power to represent local 
residents in expressing community concerns before District agencies, and decreed that 
the concerns expressed by the ANC be given "Great Weight" and that a written rationale 
be given should the agency take a position different from that of the ANC. 

Attachments 

cc: Sharon Ambrose, Chair 
Julie Lee, General Counsel, DCRA 
Charles Barber, Counsel, GWU 

BZA 
Case No •. I 1 ()., it~ 
Exhibit No. _7 __ 

Respectfully SubmitteQ, 

if~:7417J~,(LL/v 
Dorothy Miller, Chair 

Advisory Neighborhood Commission 2A 
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Form 125- Exhibit 1 
(Revised 03115/02) 

~ BEFORE THE BOARD OF ZONING ADJUSTMENT ~ 
- OF THE DISTRICT OF COLUMBIA -

APPEAL 
Notice: See other side of appeal fonn for instructions 

Pursuant to Section (s) §3100 and §3101 of the Zoning Regulations of the District of Columbia,. an appeal is hereby taken 

ZoN/ 

Address(es) of Affected Premises Square(s) Lot(s) Zoning Districts 

Present use of Property: 

Proposed use of Property: 

Owner of Property: /000 

Address of Owner: 

State specifically manner in which appellant is aggrieved by the administrative decision, the allegations of error in the 

administrative decision, and the relevant sections of the Zoning Regulations (see reverse for more detailed explanation). 

Please use a separate piece of 8 W' x 11" to respond and attach it to the Form 125 Appeal. 

Name: 

Address: 

To be notified of hearing and decision: 
(Appellant or Authorized Agent)* 

Board of Zoning Adjustment
District of Columbia
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INSTRUCl __ l.r'§ 

Any notice of appeal for an administrative ruling as pt·ov iJed l! 
Zoning) that is not completed in accordance wit it the folic .ving 
the Board. of Zoning Adjustment. 

i1e District of Columbia Zoning Regulations (11 DCMR 
t ructions shall not be accepted. Do not mail this form to 

1. All applications shall be made on BZA Fonn 125. Ail appeal t 
printed. All infonnation >hall be furnished by the appc\1 . :t. If 
ll" paper to complete the form (drawings and plans m::' Je n( 

:ns must be completely filled out and be typewritten or 
'itional space is necessary, use separate sheets of 8'12" x 
~er than II "x 17"). 

, ,z._ . )Vese11t1lfis 'form ana sur·-j)Ortlog dpt:;uments, io>.p~r~'Pfl,\t u the ( 'ice of Zoning at 441 4th Stre¢t _N. W~ __ , ,SI!ite· 21 0, 
W~hingt~n,.D.C. 20001. 

"3: Atilie tirrie Of filing an a)peal before the Board of 2owi.' 'AG.1 
accordance with the Boa:d of Zoning Adjustment Si.!hcc: .c of 
an<:! §31 ~0.4. 

4. REQUIRED information to be submitted when mnki.. :II' 

twenty (20) copies oftlufollowing: 

.•. ;ent, the Appellant sh.afCpay a filing fee of $800.00 in 
.s (11 DCMR §3180), except as provided in §3180. 3 

·ation submission, includes one (]) original and 

A. All Appellants are r·~quired to submit in specific dct. 1\ ~ nd·e~ecy ·t(XC!i;ptiop;they have to the 
administrative decision. Details should state the nl k::_,atiOI. >f error in the administrative decision- "why it 
was an error" -and t·derenc~ the·~elev.ant Seetion~-61'-'•':a Th. l r.:D~MR. Zdrnng Regulations and/or Map. It 
shall be typewritt~n or printed and attached to f:;T. :''\ ; d. 

B. A detailed statement at the time of filing explaul!L,: .. JW L . ppellant intends on proving their case. 

C. In the case of an arearvari-a.hie, a plat drawn t0 s•'a.!··. ·ii·r. · 'led' by a. DC licensed suhey engineer or .D.C.· 
Surveyor's, Office showing.bounclariei and din;. ;J, , o: xisting and proposed buildings and accessory 
'buildi'tigs. <1\lso recuir~d·are, if any,'a'.fchitectur;J l . .~ " .vations in sufficient detail to clearly illustrate 
.a~y p~9posed buildm~ t\1 ~e-.erected or (ll{~~e~, .p_r~\· ;_:::c)_:.; . :aping/screens amLbuil~ing n'!aterffi~as they 
relate to t11e spectfi·~s of the·appeaL Submtttal of pL. and ".1s shall not exceed ll" )( 17" in size. (See Form 
130- Plat, Plan and Elevation Specifications for t; <c: ,;qui information on these drawings.) 

Note: All Appellants arE required at the time of fiJ; g · ,. 
Appellee, the Owner of the property, the Le~· ev. • d 1 

please note, in an appeal only parties can tcstii': ·sub 
parties may solicit: pertinent information from 1. ·.·ted 
record. 

llistril:t of 
.u l 4111 Str·ccl, N. W 

(2112) 727-6311 * ' (2 

'11 

11arties; including, as appropriate, the 
lvisory Neighbot·hood Commission. Also 
information into the record; however, 

rsons to include in their submissions into the 

Zuning: 
gton. D.C 21111111 

, """ .dcuz.dc.g:o\ 
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Form 125, BZA Case #17249 
Attachment to Appeal Form 

... The certificate of occupancy issued on August 19, 2004 allows a commercial 
restaurant. It allows the use of public space for an outdoor cafe at 616 23rd Street 
in violation of the laws governing use of public space, ZC Order Sl58, Case No. 
01-21 CP/16553, 11 DCMR sees. 350-354, and granted permits for that 
construction without approval for the use of the public space by the Public Space 
Committee. In addition, no Certificate of Occupancy should have been issued on 
August 19, 2004 because there is no bathroom in the restaurant. 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
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S~p 20 2004 5:39PM OANC ?2?-0289 

Government of the District of Columbia 
Office of Advisory Neighborhood Commissions 

*** 
September 20. 2004 

Memorandum 

To Commissioner Dorothy Miller 
From Gottlieb Simon 
Rc· Requirement to Give ANCs 30 Business Days Notice 

Here is the legal requirement to give ANCs 30 (business) days notice of District actions 
that may afiect their ANC area: 

1-309 lO(u) Euch Advisory Netghborhood Commission ("Commission") may uclvise the Council of lhe 
Dislrtct of Colwnbla, Ute Mayor and cacl\ executive agency, and all lndcpcodcnl agencies. boards and 
ooouniss1ons of the govenunent of the District of Columbia l\ith respect to aU proposed rrultters of District 
go"crnrncnt policy including. but not limited to, decisions regarding plamling_ sLiccts. recreation. social 
semoes programs, education, health. safety, budget, and sanitation wtucb affect that CommiSSIOn area. For 
the purposes of lhis part. proposed actions of District government poliC) shall be Ute same as tltose for 
vrhieh prior notice of proposed rulewaking is required pursuant to § 2-506(n} or as pcrtruns to tlte Cowlcil 
of the Dtstnct of Columbia. 

l-309.JO(b) Thirty days written notioe. excluding Suturdays, Sundays and legal holidays of such District 
government acLions or proposed actions slla.ll be given by first-class mail to !he Office of Ad~ isor) 
Neighborhood Commissions. each affected Commission. lhe Commissioner representing a single-member 
dlsLnct a!Tected b) said actions. and lO each a.ITected Ward Counctlmember. except '"here shorter no lice on 
qood cuw;e mude nnd publtshed w1th the notice rna} bo provtded or m tho caso of nn eme'l,'eliC\ nnd such 
notice shall be published in the District of Columbia Register. 1o cases ln which the JO-day wnnen notioe 
reqmrement is not satisfied, notific<ttion of such proposed government action or actions to the 
Commissioner representing the affected single-member district shall be made by mail. The Register &b.aU 
be m:1de an1ilable. without cost. to e<~ch Commission. A central record of all such notices shall be held by 
the Office of Advisory Neighborhood Com.miss1ons. 

1-309 IO(c)(l) Proposed Dtstnct go,•erruue.nt acttons covered by tlus pan shall include. but shall not be 
hmitcd Lo, actions of lltc C'..ouncil of lhc D1slrict of Colwnbia, the e."<ecutive branch. or tndcpcndcnl 
:tgenc1es, bo:uds, and eonuuissions. In addition to those notices required in subsection (a) of this section, 
each agcoc~, board and commisSion shall before lhc award of any grnm funds to a cit.Lcen organi.tnl.ion or 
group, or before the formulation of any final poliC)• decision or ~deline with respect to grant applications. 
oompreheu.st,·e plans. requested or proposed zorung changes, variances. public improvements. licenses, or 
pcnnils affecting sa1d Comm1ss1on area. Lhc D1stnct budget and Cll} go.1ls aud priorities. proposed changes 
m DIStnct government serYioe delivery. and the operung of aay proposed facility systems, pro\ICSe to eacb 
afTcctcd Commission nollcc of the proposed nct1on ns required b) subsection (b) of th1s section Each 
D1stnct of Columbia government eotJty sbaU nt.·untam a record of the nouces sent to each ComnuSSJoo 
pursuant to subsection (b) of Ut.ls section. 

1350 l'cllliS)'h'MJe 1\vaa•e. NW • W:uhingtOCI. DC 20004 • (202) 727-99<45 v (202) 727.0289 fAx 

p.2 
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THE FOGGY BOTTOM AND WEST END ADVISORY NEIGHBORHOOD 
COMMISSION (ANC-2A) passed the following Resolution #04··10B 

Pertaining to a Review by the BZA of the Zoning Administrators De,r::ision to 
Issue a Certificate of Occupancy Permit# 81956 for a Commercial 

Restaurant in a Residentially-Zoned Area R-5-D (Lot 26 Square 43) 

WHEREAS, George Washington University (GWU), the owner of the above cited prop~rty in Square 43 Lot 26, 
is permitted under DCMR Title 11 Chapter 3 (352.2) to operate college or university use as a Special Exception 
in an R-5 District if approved by the Zoning Commission under§ 3104; and 

WHEREAS, in 2001 under the Special Exception/ Campus Plan process, GWU applied for permission to build a 
739-bed dormitory project on this property, which until2001, had been deliberately exciluded from the GWU 
campus area by the BZA to protect the fragile Foggy Bottom residential community; and 

WHEREAS, in GWU's October 17,2001, presentation to the ANC and during the public hearing before the ZC, 
there was only a brief mention of student-serving dormitory "venues" and no discussion revealing GWU' s actual 
intent to improperly locate a commercial restaurant open to the public in this project; and 

WHEREAS, in its Order No. 01-21CP/16553 dated January 14,2002, the Zoning Commission approved the 
construction of this GWU dormitory project, situated on the now-expanded Western campus boundary abutting a 
senior citizen complex and several residential dwellings in an R-5-D zoned area and Condition No.7 of the order 
reads" ... and spaces for three or four food venue services on the lower and first levels"; and 

WHEREAS, there is no provision in Title 11 of the D.C. Municipal Regulations (DCMR 11) for a commercial 
restaurant to be located in a residentially zoned (R-5-D) area and the ZC would not have crafted a zoning order 
that violated 11 DCMR; 

THEREFORE BE IT RESOLVED, that in its Order 01-21CP/16553, the Zoning commission contemplated 
student-serving dormitory food service in this project and not an improper commercial restaurant open to the 
public; 

THEREFORE BE IT FURTHER RESOLVED that ANC-2A requests that the Zoning Administrator's decision 
be reviewed and that the improperly issued Certificate of Occupancy for a commercial r·estaurant in an R-5-D 
zoned area be vacated and that the use of the property revert to that allowed under the regulations. 

~ ;.11;) OQ; I DATE: (J/~ t; '-:/" 

SMD 

01 LEHRMAN 
02PRICE 
03TYLER 
04LEWIS 
05MILLER 
06LoNG 

AYE NAY ABSTAIN ABSENT MOVED S:EcoNDED 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
7



*** Foggy Bottom and West End 
Advisory Neighborhood Commission (ANC-2A) 

Cfo St. Mary's Court 725 24th Street, NW Washington, DC 2()(13_~7 (202) 736-1775 

I, Dorothy Miller, Chair of ANC-2A, hereby certify and attest that on October 20, 2004, a 
copy of the attached BZA Appeal No. 17249, of the ZA Decision to issue a Certificate of 
Occupancy (CO 81956) for a Commercial Restaurant in a Residentially Zoned Area was 
mailed first class postage prepaid to each party and public agency concemed with this 
matter, as listed below: 

Sharon Ambrose, Chair 
Committee on Consumer and Regulatory Affairs 
1350 Pennsylvania Avenue, Suite 112 
Washington, DC 20004 

Julie Lee, General Counsel 
DCRA 
941 No. Capitol Street, NE, 
Washington, DC 20002 

Charles Barber, Esq. 
General Counsel, GWU 
2100 Pennsylvania Ave., NW, Suite 250 
Washington, DC 20052 

__ jj~Jz~'V 
Dorothy Miller, Chair, ANC-2A 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
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QV Watergate Dental Associates 
The Watergate • 2506 Virginia Avenue, N. W. • Washington, D.C. 20037 • (202) 965-5400 • FAX: (202) 298-7760 

September 22, 2004 

Denise Wiktor 
Manager of Public Space 
DOT PSMA 
941 No. Capitol St. NW 
Washington, DC, 20002 

Re: GWU's Ivory Tower Outside Venue 

Dear Ms. Wiktor, 

I am the sole remaining townhome owner on Square 43, shared with the Ivory Tower. 
This project has a direct impact on the residential community and me. This Square is 
zoned R-5-D. It is my understanding that an outside~sidewalk cafe venue is not permitted 
in a R-5-D. Please do not approve this pennit at this time and properly refer this issue 
back to Zoning. They should apply to change the zoning designation for this Square 
which will allow for an outside-sidewalk restaurant venue. 

On August 28, 2004, the University's move-in weekend; I brought to the attention of 
Dorothy Miller, our ANC 2A Commissioner, what I thought were violations of public 
space policy. Signs were taped to all the tree trunks and street signs on both sides of 23rd 
Street. Large 3 'X 4' placards on tripods were taped to public garbage can:~ and traffic 
signal poles on the corners of' F' St, Virginia Ave and 23rd Streets. A large sign on a 
tripod, advertising the restaurant in question, blocked the middle of the public sidewalk 
on the corner of G and 23rd Streets. The placement forced all pedestrians to go around it. 
I personally moved it, under the direction of Ms. Miller, and placed it inside the lobby of 
the building just outside the entrance of the restaurant as she went to consult with the 
manager. A University Security vehicle and officer blocked G Street. Cars were parked 
perpendicular to the curbs restricting traffic. 

GW University has a history of doing whatever and whenever they want to. Please have 
them abide by proper procedures and respect their neighbors and the Foggy Bottom 
community. 

Sincerely yours, 

Dr. Donald W. Kreuzer 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
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07/19/2004 07:55 2022935150 

2500 Virginia Ave, NW #308 
Washington, DC 20037 
July 1St 2004 

Denise Wiktor 
Public Space Manager 
DDOT 
942 N Capitol St, NE 20002 

Dear Ms. Wik:tor: 

ENCORE 

I write to express opposition to any outdoor venue at the new GWU dornil on 23rd and G 
Streets. NW. 

This gigantic dormitory has been built at the very edge of what remains of our fragile 
residential community. Any fw'ther disruption to what little remains of the peaoe and 
quiet of our penneent residents 5hou1d hot be sahctioned by uur go\l:emlneht. 

PAGE 01 

An outdoor venue as now proposed by the University will create noise and disturbance to 
residents who live just yards from this new building. The damage done to our residential 
neighborhood will be far greater than any legitimate good that can ensue for those 
requesting such use. This, after all is a donnitory in a residential neighborhood not a 
luxury hotel or restaurant on a main thoroughfare. 

Finally, when the University brought this project before ANC 2A it hid i-ts intent to 
operate any outdoor venue in language none of us could be reasonably expected to 
comprehend. That omission was not innocent. ANC 2A would not have approved such a 
use had that intent been made plain. 

ANC 2A should have at least as much right to deny this use of public Spll£e as it would 
for such a request from a commercial operator. 

Thank you. 

Sincerely, 

Ronald Cocome, President 
Foggy Bottom Association 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
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GOVERNMENf OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF TRANSPORTATION 

Office of Public Space 
Management Administration 

The Geo~e Washington University 
2121 I Street, NW 
Suite 701 
Washington, DC 20052 

Dear Property Owner: 

*** 

September 27,2004 

On September 23,2004, the District of Cdumbia Public Space Committee approved tne request to use 
public space for an unenclosed sidewalk cafe for Coggins' Sandwich Manufactory, located at 616 23rd Street, 
NW. Approval was granted with the following conditions: 

1. That the applicant secure the pennit within six months of the date of this letter, or the approval 
granted herein will expire; 

2. That the applicant secure a certificate of use within six (6) months of the issuance of the sidewalk 
cafe permit; 

3. That a certificate. of use be obtained yearly; 
4. That the pennit shall expire if the insurance to the benefit of the District of t::::Olumbia not be 

ttttlntctined; · 
5. That the permit is for the use of Coggins Sandwich 11anufactory and is not transferable; 
6. That there be no alcohol served; 
7. That the property owner will be responsible for maintaining the area free of trash and debris; 
8. That the property owner display no logos, insignias or advertising of any kind on any structure, 

fixture or material in public space; 
9. That the applicant adheres to the hours of operation from 7:00am to !O:OOpm seven (7) days a 

week; 
10. That no material be placed in public space earlier than one half hour before dpening and that all 

material be removed from public space within one half hour of the hours of operation; 
11. That the applicant may use the cafe from April1 st through October 31st; 
12. That the proposed installation shall be in accordance with the approved dra·111ing, and no deviation 

from the drawing is allowed without prior approval from the Public Space Committee; 
13. That the applicant adhere to the proposed use of 26 tables and 52 chairs wit:l 5 umbrellas in the 

proposed design, for a total of 834 square feet; 
14. That the use of public space to establish and operate an unenclosed sidewalk cafe at 616 23rd 

Street, NW, shall conform to all applicable provisions of Title 24 DCMR, 01apters 2 and 3; and 
15. That the rental fee is paid annually in accordance with Title 24 DCMR, Chapter 3. 

Please contact 202.442.4670 to arrange to pick up of your pennit at 941 North Capitol Street, Suite 2300. If 
you have any questions, please contact me directly at 202.535.2699. Thank you. 

Sincerely, 

?J~·- .. /~/p~ 
De~,t;~jY{_ 
Executive Secretary 

Cc: Andrew W. Kline 

~"61ft} Street, N.W., Sth Floor, Washington, D.C. 20009 (202) 671-2333 Fax: (202) 671-0636 Board of Zoning Adjustment
District of Columbia
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THE GEORGE 

WASHINGTON 

UNIVERSITY 
WASHINCTON DC 

0Fl1ICB OF T:E!E 

WCUTIVE 

VICE PReSIDENT 

2121 I STREET, NW 
WASHINGTON, DC ~0052 

202,994-6600 

PAX 2.02·994·9304 

September 22, 2004 

Mr. Andrew J. Kline) Esq. 
1225 19th Stree~ NW 
Suite 320 
Washington, DC 20036 

Dear Mr. Kline 

Pursuant to your request, tlus letter confirms the public a.ccess to Coggins, 
located on the ground floor of a newly opened residence hall of The 
George Washington University, located at 616 23rd Stree:t, NW. The 
University anticipates that Coggins and the food service venues located on 
the lower level will be patronized by members of the community as well 
as by University students, facu1ty and staff. Access to the portion of the 
building containing dormitory residence rooms is restric1ted by a key card 
system to student residents and staff. 

Coggins is the one food service venue located on the ground floor of the 
building. It can be accessed by the public bo'th from out:side the premises 
on G Street and from within the building by mtering the building doors 
located at the comer of23rd and G Streets. Tl1e proposed unenclosed 
sidewalk cafe abuts Coggins. The area applied for can only be used as a 
sitting area and as it abuts a restaurant, the aNa would benefit from being 
used as an unenclosed outdoor cafe. 

er 
Director, Institutional R~ Estate 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
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SHARON AMBROSE 

September 29, 2004 

COUNCIL OF THE DISTRICT OF COLUMBIA 

WASHINGTON, D. C. 2000.1 

(202) 724-8072 

Mr. David Clark, Director 
Departrtient i:>f Consumer and Regulatory Affairs 
941 Nor •. hCapitol Street, NE 
Washington, DC 200b2 

Re: Complaints from 2 ANC Commissioners regarding lack of notice from DCRA 

DearMr.~~ 
Last weekmyoffice received two disturbing compl<lints from two diffi~rent ANC 

Coillii1issioi1ers regarding a lack oflegallyrequired nqtiCe @ddu~process from DCRAto 
ANCs. Since I see similarities in these matters from· apolicy~111aking stance, I want to bring them 
to ycmrattention and to bring them up tqgether. Nevertheless. each of them needs a separate 
responst;: to t]le underlymg issue in each case. 

The first matter was brought up.by ANC Commis!)ioner Absalom Jordan,ANC 8D; 
Chair, Committee on Housing and Public Safety, regardiJag a series of raze pennits that were 
issued to Potomac J0b Corps last year on Danbury Stt~et, SW, without prior notification to the 
ANC Also, Con'lmissioner Jordan shared a copyofa;buildingpermit (No. B454780) issued by 
DCRA of which he claims that the Cominission was ;never notified; Apparently, Denzil Noble 
wrote to the Co;n:nnission ac:tmowl~dging the respcmsibilityof the agency to notify the 
Commission, butnofinal reS,olution occurred afterthat. With this letter,! am enclosing a letter 
addressed to me trOJ:Il Conimissioner Jonian .<.mtliillng the complaint together with the 
attaehments he shared with me, including your letter to the .Commissioner of July 23, 2004; Mr. 
Noble's letter ofMarch 5, 2004; a copy. of the above-referenced building permit; and an·Attomey 
General (them Co.rpqration Counsel) opinion written into a letter to ANCCommissionerDavid 
Bardin, dated M:ay3'1, 200 L Wou~d yqu please review this matter and get baek to me on what 
the agency's cutreiitpoli<::y aridpracticeis with regard to providing notice to .ANCs ofraze and 
building penilits; lp~icl,llarly'Wantto understand h0w DCRA is distinguishing among permits 
in its policy, since Q9rnrnissionerJorda11. seems t0 be referring to raze and building permits, as 
opposed to postcar(and wa1lcthrough permits, and the former kinds of perm:lts were normally 
provided to ANCs sd tliey could complete their consideration as required by 1aw. 

The secondc~Urny,officereceived came from ANC Commissioner Dorothy Miller, ANC 
2A05. She cmnpJaineqJhatDenzilNoble has illega11y issued a zoning penni~: for a Certificate of 
Occupancy for asi.dewalk cafe (a conimercial enterprise) in a R-5 zone(a residential zone) in her 
SMD. Moreove,r, she daims that the agency did not inform the ANC ofthe C of 0 application so 

Board of Zoning Adjustment
District of Columbia

Case No. 17249
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Page2 of2 
Letter to David Clark, DCRA 
September29,2004 

that notonly did the ANC not get to detennine whether this was an appropriate use, but also the 
60,-day protest period would nm out before any realistic protest to this sidewalk cafe could be 
mounted. Again,· I would ask that you respond to the specific complaint, but al.so that this and the 
prior .complaint he looke<:Finto for systemic consideration about policy on information sharing 
with ANCs by DCRA. Further, I would like a report on the implementation of the FY 2005 
Budget Support Act of 2004 as it pertains to the Office ofZoning Administrator and BLRA. 

While I am sympathetic to the agency's need to manage its information requests from the 
public to review permit applications, the permit process includes ANCs in the process to 
determine their "great weight" on these matters. ANCs cannot perform their fimctions if they do 
not receive appropriate and timely notice ofpermits so as to be able to take action that they are 
legallymandatedto consider. 

Thank you for your att.entionto this serious matter. Please feel free to contact me or my 
Committee Clerk, Esther Bushman, at 724-8072 with any questions. 

Councilmember Sharon Ambrose, Chair 
Committee on Consumer and Regulatory Affairs 

Attachments 
cc: Commissioner Absalom Jordan, ANC 8D 

Commissioner Dorothy Miller, ANC 2 
Councilmember Sandy Allen, Ward 8 
Councilmember Jack Evans, Ward 2 
Robert Bobb, City Administrator 
Gregory McCarthy, Office of Policy 

Board of Zoning Adjustment
District of Columbia
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FROM :A. Jordan ANC--BD03 FAX NO. :202 574-5657 Sep; · 22 2004 04:05PM P1 

GOVERNMENT OF THE DISTRICT OF COLUMJIUA 
Office of the Co:rporatio11 Counsel 

Office of Governme~t Operations 
Lesal Counsel Divisi~n 

May 31~ 2001 

David J. Bardin 
Chair 
Advisory Neighborhood Commission 3F 
P.O. Box 39290 
Washington, '().G. 20016-9290 

Re: Notice of raze permit 

Dear Mr. Bardin: 

*** 

This responds to your letter dated April4t 2001 wherein you request advice regarding the 
requirement of notice to Advisory Neighborhood CommisSion (ANC) 3F ofthe application for a 
raze permit. 

On March 1, 200l,tbe Department of Consumer and Regulatory Affairs ())GRA) received an 
application for and issued -a raze permit to the Jewish Primary Day School (JPDS) to raze a 
building located at 3031 Gates Road, N.W ., within the Polin<laries of AN(: 3F •. The raze pennit 
was issued pUmuu'lt to 12 DCMR § 1 0.7 .2.4, and is refeued to as an over the counter pe:rmit. The 
over the counter permit st.ates on it, pw:Suantto 12 DCMR § l 07~2.10. the restriction that no 
razing operations Qll commem:e until a supplemental ~g ()penUions rx:nnit is obtaiJled. 
You state that the ANCwas not~otified by DqtA ofthc application fofa, raze:pemlit, hpwever,. 
you became aware of the raze pezmit on March 191 200lwh~ ~m~~e~ll'tentioned it at anANC 
meetixlg. A Jist of raze pennits including 1he J?DS over the cqunter raze permit was publiShed in 
theD~C. Register on April6;2001. ANC 3F; byletter~ted Aprill7, 20<H, forwat"deato DCR.A 
its recommendation that the JPDS raze pennitbe reScinded; The ANC SC4:lcS adviQC regarding 
whether DCRA is required to give notice to the ANC, with an opportunity for the ANC to make a 
recommendation, prior to issuing a raze ~t. If so, theANC asks whether having failed to 
notity the ANC, the raze permitissued to JPDS is null and void. 

Analxsis 

The process for obtaining 1WO pezmits prior to razing ·'MIS created in November 1999 when the 
Construction Codes w~ ainendedbyDCRA. Prior to November 1999, only one permit was 
issued in response to.an. application for a: raze pennit. The single pennit process did not issue an 
over the count~ permit. instead it issued only one permit after complete r,~iew of the 
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appli~tion. The JPDS claims that tbe issuance of the over. the counter raze P'etmit vests the 
JPDS With the authority to~ the building, and that the issuance ofthe seco:nd pennit is merely 
a ministerial action. by DCRA. As support for its vesting argument~ the. JPDS cites a letter dated 
Januacy 26, 2000 signed by Armando Lourenco, t)len-Administrator of.the Building and Land 
Regulation· Administration at DCRA, and an undated raze permit procedures Jact sheet. The 
two-step permitting.process was established by DCRA pursuant to its regulat<flj' authority, i.e., it 
is eontained in. the Construction Codes, which,· contrary to the name,. is not le~~slation .but is 
merely a regulation. In fact, the language of the .regulation found at 12 DCMR § 107 does not 
state that the over the counter perm'it vests the right to raze. (tis.fiCRA.~s interpretatiOn ofthe 
tegulation that the ov.~r tile coUQter permit ·vests the right to raze. 

DGRA •s intel'pretationthat the ove!: ·t~¢· eoUilter peln1it immediat~Iy v~sts the.lt16ldet With •the 
ij~t. to raze a property is pot reasonable because it dlreetly conflicts with. the provision of 
Districtlaw requiring.notlce 'ofsuch pennits ,to the ANCs and the giving, ofgr<~at weight to ANC 
recornmendations.1 The c.urr~nt ANGI2rwprovides in section 13(¢)(3) ofthe Advisory 
Neighborhood Councils Act ofl975, effectiveOctober.lO~ 1975. D.C. Law 1-21. as added by.the 
Advisory NejghborhoodCommiSsion Additional Notice Act of 1977, effective: October 26, 1977, 
D.C. Law 2;.30, D.C. Code§ 1-261(eX3), (ANCNotice Law)as .. amended, as ft>llows: 

The.Department.ofConsumer and Regulatory Affairs shall.ensurethat1:ach 
Ac:fvisocy Neighborhood Commission is provided at least tWice a month by first ... 
class mail With a. c\llTent .li$t of applications for oonstruction ·and demolition 
permits within the bo1.mdarjes of that Advisory Neighborhood Commission. 

Furthermore, section I3(d) of the ANC Notice Law provides: 

(d)( I) Each Commission so notified pursuant to subsections (b) and (c) ofthis . 
section ofthe pr~ District govemmentaction or actions shall consider each 
such action or actions in a meeting with notice given in accordanCe with section· 
14( c}which is ·0pe11 to the public in accordance with section l4(g). The:. 
recommenclation of~ Commission, ifany, shall. be in writing and artiml.late the 
basis for its decision. 

(2) At the close of business of the day after which the notice period concludes as 
provided in subsection (b) or (c) of this sectioDt the affected District government. 
entity ml\Y proceed to make its dti:cision. 

I This memorandum docs not address oth~ argumepts against vesting that have been raised by tbeANC and other 
.intcrcstcd partie$; 
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(3)(AJ The issues and concems raised .in the recoxnmendations of the 
Commission shall be given great weight during the deliberations by the 
government entity. 

Inlight ofthe specific statutory req"Uirement of notice to the ANC ofapplicationsfor demoHtion 
permits and subseq1,1ent great weight for A}'-JC recommendations. the argument that the-issuance 
of the over the counter permit vests the right to raze is unconvincing. The JPDS argues that the 
notice .provided to the ANCs under section 13(c)(3) is not equivalent to th~~ notice provided to 
ANCs under the rest. of section 13( c). Instead, JPDS asserts that it is m~ely .an informational list 
pro:V.idedlo theANC. JPDS basesits arglU1lent Of) the failure to use·the te.rril "notice .. in 
paragraph (c)(3), the factlliarthe:requirement of notice of such. permits is sepa~t~· from_ other 
notite requirements to ANCs, and th~ fact that no notice periodis>provided in.p~aph (c)(J). 
JPDS also argues 1hat the ANC stat\lte does .not provide for any action by the ANC in response to 
the list, i.e., e~en iftheANC is entitled to notice~ its recommendations $hou1d not be gi~en great 
weight by DCRA under section 13( d). 

Contrary to JPD$' argument, it is clear that not1ce to .. ANCsunaer_section. l3(c){3) is til~ same as 
all other notices to ANCs under sectio~ l3(c}and that an ANCrecommendationin respanse to 
such .l!Oti~ is entitled to great weight.· ln Shiflett v. District of Columbia .Boa.rd,ofAppeals and· 
Review.· 431· A.2d 9 (D~C. 1981) the court held.1hat the language of paragraph_ (c){3), providing 
fornQtification ofconstruction penni~, pta~~ s:u,¢Jt AAmrits in th~ c:ategory of "permits of 
sigQif:icance'' -under paragraph (c)(l). ';Cb.erefore,. the court _he~d ·that. notices oder paragraph 
(c)(3} are equivalenuo other notices'to ANCs under subsection (c) .. Furth~nnore, the history of 
the provision reveals that the plapement of the demolition pennit applicatid·n notice requirement 
in a separate paragraph ofsubsection (c) does ~ot support JPDS' argument. ·tn a 1976 opinion, 
this Office.concluded tliatparagraph (c)(l), then designated~ simplysubs•~ction (c), did not 
include such permits? In response the Council ~the ANC Notice Law, which redesignated 
the original subsection(~)~ paragraph (c)(l) tm4 added pamgrai)h$ (c)(2) and (c)(3) to 
specifically require oe- noti~to ~c~. including n?ti~ ofcoQStr:uctjoln and, del]lolition 
pennits. A ~ort time latm:t,hecourtinKgpft'v.DistrictofColumbiaABC Board, 381 A.2d 
1372 (D.C. 1977) held that the Cori)oz.ab~counset's opinion wa$ flawed. If the Co\lncll had 
waited_fOJ;" the Court to speak before clial1ging the statute, ~ere.would-have been.noseparate 
-~phs enacted. As to the argument that providing the list to the ANCs ooilld not have been 
intended to be notice becaUse tbeANC Notice Law requires distribution ofa list twice monthly 
instead ofrequiring individual notices of each appli¢ationt the statute isjust as .sUsceptible to an 
alternative interpretation ~t less frequent notice··~ a policy concession t<¥ DCRA,., i.e., without 
the ability to do a twice-monthly list, DCRAwould have to mail· out indivi<l11alized notices of 
each pennit apPlication, a bUrden the Council iq>parently did nofdeem necessary. Notice by Jist, 
however; 'is no less notice under the law than individUalized notice. ·As to .the atgunl.ent that no 
great weight applies to the ANCs" .recommendations regarding J:az.e ~rmits,. JPDS cites no 

2See 1 Op, CCDC 236(197~). 
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supporting authority. lnfact, the plain language .of section 13(4,applies tl1c great weight 
requirement to section 13(c) and does riotlimit that ~applicatliliey to.para~lPh. {e)(}). After 
review ofthe .argliimentsand the law, I conc.Jude that notice to ANCs•ofco.:nstflJction and 
demolition permits und.er par&JPph (c)(3) is treated identicaUy to l:lotices unclerparagta.ph ( c)(l ), 
and that such notice includes ·a 30~ay notice period and entitlement to ·great wei$htfor 
recommendations made' by ANCs. Since the ANC is et:ltjtle<:l to notice ot't:lie appUoation for a 
raze permit and its recommendation is entitled to great weight unaer District law, OCRA may not 
impliedly amend the. ANC Notice Law either by a regulatiqn, or an it1terpn~tion ofa .regulation, 
that abrngates the right to notice and great weightby vestit1g the Tight to ra;~e at the over 1he 
counter permit sta.ge. 

In answer 1o your specific queetions, 1· conclude that DCRA was reql.Jired to' give notice to the 
ANC of the JPDS raze permit application3

, t}le ANC is entitled to tn*c ~ n~commendation on the 
application, and that r~otnmenda.tion is required to be given ~t weightby DCRA. I do not 
conclude, however, that the over the counter permit in this case is nul] and 1;oid. I conclude, 
instead, that the over the counter permit does not vest any right to raze the property; therefore, the 
ANC may tnake a recommendation regarding the appl~eatio~ and that reemrunendation. if timely 
made, must be given great weight prior to the issuance ofthe second raze o1,erations permit." 

lf you.have any ·furthet questions with .fCF<l to this_ issue, pl~ oontaet Al:tne.tte Elseth, 
Assistant CorpOration Counsel, Legal Counsel Division. at 724-5537 t or me .at 72,4-$493. 

Sincerely, 

ROBERT R RIGSBY 
Corpo~tion Counsel 

~ 
< • ' • ,; ••• 

' ,' ,' ·' .-

By:~G~ 
Senior Deputy CorporatioxrCounselfor 
Government Operations · 

DOG/abe 
(AL-01-238) 

3 While clearly the ANC did not receive lh•.a:tatutory notice from·~ by tirstcJass mail t~ whiclt it was~ 
tbcrt: i$ evidence that·.~ ANC teocived ac:tual notice In this cuo, wbidunay bo ~dored a.doqwltc under §billS 
to beg.bllhe llJMing oftbc noti~ period. · · 
4 Tbe ANC is ontided lo make • ~on toDCR.A anydmo before thC fioal doeisi®.•iJ made by DORA on 
the raze opeJlltions permit. However, DCRA may take flllal action on fhc.n= ~onspezmit !IllY lime after tbc 
ANC notice period of30 days expires. 
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cc:. David CJark 
Acting Director 
DCRA 

Theresa Lewis 
Acting. Administrator 

FAX NO, :202 574-5657 

Building and Land Regulation Administration 
DCRA 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

*** Offieo ofthe Director --· 
July 23, 2004 

Com,missioner Absalom Jord.an 
Advisory Neighborhood Conimission, 8D 
4601 Martin Luther ;King Jr. Avenuet S.W. 
Washington, D;C. 20032 

Dear Commissioner Jordan: 

This letter is ln response to your recentinquiry regarding the Department of Consumer 
and RegUJ.atoryAffairs'("DCRA';) practice of not providing notice to Advi~:ory 
Neighborhood Commissions C'ANC'j when postcard. and walk-though perr.nits are filed 
withDCRA. 

Please be advised that DCRA's position is that ANCs are not entitled to notlce ofpentJit 
filings which have no significant impact on neighborhood plannittg and dev~::lopmerit. AE. 
such, postcard and walk.;fhrough permits, whic}l typically involve small-scalie, re~idential 
construction, are not among those of ~'hich DCRA provides notice. DCRA ''s position is 
notintelidedto deny the ANCs, or any person or entity, access to permit rcc·ordsto which 
they may be entitled pursuant to a Freedom of Infonnation Act, D.C. Official Code § 2-
53lJ et seq. (2001). 

Finally, DCRA is in the process of developing written policies regarding ANC access to 
pennit information. We anticipate having that process completed by the enc: ofthe fiscal 
year. At that time, DCRA will be happy to provide you with a copy of those: polices. 

941 North Capitol Street, N.E., Suite 9500. Washington. D.C. 20002 
Phon~; {202) 442-8947 Fax: (202) 442-9445 
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*** 

March 5. 2004 

Commisaone~r Sol.ette Lumpkit'l 
Cb8Qr.~~JY~!fl~omood GommlasiOn 80 
4601 ~n·lAAf1•·~111 Jr. Avenue StN 
WallhiQStOn DC2~32 

Ref: Danbury Street SVV 

Thle. ia to .fellow .~·on mY lebr d~ February 6, 2004, inwhiQh IJnfam'led you that I 
was Uklrag tne·aavlce<of ~Rl\'• Ol'fic;e of the General Cow\iel ,(~} ~gardfuv 
Wftlther or.not~tt1e Tlc;j~·Of~wiGUiled building ·appUcatJon. e~YPI'Q~ by 

D¢AA·· ..... ·. m ... •.· .. · ts .. ~ .... ·.·.lhe.· •.. ·.··.~. •·. ca. I·,..,.···. . .. ·.·•.·.• .... ·.Of· .. ·.·· ....• 1fle .... · .• oo ... · ... · .. ·.·. Cod ....... ·.·· ... e· .. The.· ..• ·•· .. oo .. ··.·nc&··· m .. ralsed·. ·.· · ...... ·~.:;···.···'···.ou •.n.·ct .. )QJr.• · ..• fenaw GOITtmiPio~rs W.Stbat OOAA failed to provkitnOtice toti .6dted Single 
~bfllr OonimiiSTOflll(". theaffeCiedWard cOW'Icnmem~·andthe ~l()G ":Advl~. 
Nalgbborf100d Qomm~iar1s·. VP!:' :acknQi.YiedSJed·t'eOelpt of n~ tnal•re eent to tne 
AcM•ort··N-'QhbomOO<I~commltJ.Ions. 

In its ~pons,e, GGOh._ ~that, pursurito Section 1..soe~tQ.(c)($} of the~ Distriot 
d COlumbia 0~ {2~0~};DC~ is required to at leaettwi~ a mol1hnotifythe ·~cs of 
AdVIsar:y Heigb~rh~ Ci0rnrnl$$lont, eaCh Advieory Neighborhood CQmmlsSion, and· 
each affected. Co14110ilrncHnber. 

·OCAA's Building ·an.dl.and Rog~latioD Adminl$tratlon Wil immediately rtWieW.Us 
notlflCatlcn proceduJ-.&to ensure complianoe With ~. opinion. ,Do not·h8$itrittt tG 
contac:;t me at 442-4455 If ycu havo llldditfonal quOitlona, and th;mk )'Ol.l for ·briJ'IIiiiOQ this 
matterio our attention. · 

·The~ Lewis 
Julle•t..H 
Joseph Mcaarle)' 
Lenrisx Dci~Qias 
Candy Hall 
Loraine Bennett 
Vanessa Akins. OHCD 

941 North Capirol Sueet, N.E., Suitt 2000. W~on, D.C . .20002 
Pho~c: (202) 4424455· fax: {202} 442-4863 
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..\ D V I S 0 R V N lt I G H B 0 R H 0 0 D C 0 1W M. I S S I 0 N 8 D 

Go~er•ill••t of tlr·e DitCrlet of Col·.a•b.ia 

September 22, 2004 

Counc;;ihnember S~n Ambrose 
Chait 
Committee on Consumer 
~d Regulatory Affairs 
Suite 102 

1350 :Pennsylv!Ulia Avenue. N.W. 
Washington., D.C. 20004 

Dear Chairpetson Ambrose: 

I am Writing this letter att:he request of Ester Bushman of yow: staf£ Out C.:>mmission ha.s 
been engaged in a ~battle. With Mr. Clatke of the Depatt:ment<of Co!liWQeJ: and. 
~tory Affairs concetning the .matter .of notification to the ANC of~pplicati0ns for 
demolition and buil~ ~roits issued by his agency. ':Lastyeau. seSes of ta:t:e penriits \Vd:e 

issues on Danbury Sttcet, SW without notifica.tion to .the CotnmisSioo. Most tecend.y, we 
received a copy of a building i'ecnit issued l>y DCRA .of which our c:ommi:u;lon waJ never 
notified. (A copy of the perrriit is atwihecL) 

The ANCLaw is clear about the .requirement of DCRA to notify an ANC of the 
applicatiort:~ for both dcn.lolit:i.on and building permits. ·In an effott to make Mt. Clatke 
aware of the problem md have the m2tter teSol'Ved, we have made ~~ted c•Qntacts with 
the Agenq and Mt. Clark. We even asked for a meeting with M:t. Clatke but never received 
a reSponse to our ;request. 

In Much of .thi$ ·year. a letter wllS received from. Mr. Denzil Noble of DCRA that 
ac:know1edged the responsibility of the ~cy to notify theConttDisSion but there wa.s no 
final resolution of the issue We further pursued the matter t.nd most recentlr wetc 
informed by Mr. Clarke that his agency would not notify ANC 8D of ~!.p,plica.tions for " •.. 
post:atd and walk-throughpetmits." I do not have ·any id.c:a to w~t b.e ia r.efc:tting when he 
references th~ above permits, but the requirements of the ANC law :t:egBl'ding· nc>tice to 

ANCs ill cleat. I have mduded a copy e>f 2 decision. of the Attl)tnr;y General ·which is 
explicit abo:Ut raze permits. I would .note that the Comttrission does not receive notice of 
raze (demolition) 0t building {construction) permits. 

We have requested the assistance of the Attomey Genetal is resolvlng this mat:ter beaau.~ 
opinions of the Attomey GeneraJ. take precedence G'Ver any advice the Direct•:>r· may ~ 
f.tom hitl Gen:etal Counsel. During the interim period, we diK:overed. that a building permit 
wu issued at D;C. Village without notice to our ANC. 

4601 MARTINLUTHER KING JR. AVENIJ£, SW. WASHJN.GTON, D.C. 10032. 
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-2- September 22. 2004 

The Commission is tequestih.g your assi,tance in this matter. We :u;e teq~rt;idg tha.t Petmit 
NO. '8454780 be rescittded pending notification to our Gommissiot~,-a.nd the receipt our 
comme,nts which will then he afford<:d ••grC$lt weight,, w~ are also tequ.cstl.ngthitMr. 
Clarke be .instructed to :comply with ~proVision.-; ·of the A NC Law ~gaMing notice of 
applications for licenses and pettniw. 

Thanking you in advance for yow: assistance in this trlatter. Should the need uise to obtain 
additi.oriliil information regarding the request you may cont:a.ct tne a.t (202) 574-5657. 

Sincerely~ 

Absalom Jordan 
Chair, C:ornmitt.ec on 
Ho\ISing a.nd P®lic Sa.fety 
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