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P-ROCEEDI-NGS
(9:58 a.m)

MR MOY: Ckay. So before the Board, this is a
— we’'re scheduled as alimted scope hearing for Application
Nunmber 20492 of 5116 PSRV, LLC. This application was caption
advertised for a special exception under the new residenti al
devel opnent perm ssions of Subtitle U, Section 421.1,
pursuant to Subtitle X, Section 901.2 and area variance from
their side yard requirenents, Subtitle F, Section 306.1,
pursuant to Subtitle X, Chapter 10.

This would raze, R A-Z-E, the existing building
and to construct a new detached three-story, 16-unit
residential building with cellar and penthouse in the RA-1
Zone, property located at 2405 Al abama Avenue, SE, Parcel
02210066.

As the Board will recall, this was |ast heard by
the Board on March the 2" 2022, of course. Parti cipating
on this limted scope hearing is Zoning Comm ssioner Peter
May, Chairman Hill, M. Blake, and | believe, M. Chairmn,
Vice Chair John and M. Smth who have read into the record.

CHAI RPERSON HI LL: Okay, great. Thank you. Vice
Chair John and M. Smth, you guys have both read into the
record, correct?

VICE CHAIR JOHN: Yes, M. Chairnman.

MEMBER SM TH: Correct.
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VI CE CHAI R JOHN:  And just a qui ck question before
we proceed. Was there a decision in 205267?

CHAI RPERSON HI LL: No, that’'s next, M. John.

VICE CHAIR JOHN. Ckay, thank you.

CHAI RPERSON HI LL: Thank you. All right, let’'s
see, and | apologize if that got out of whack. | thought
that, | don’'t know what | thought. | thought maybe it was
—- anyway, so let’s see. Ms. WIlson, could you introduce
yourself for the record pl ease?

MS. W LSON: H, Alex Wlson from Sullivan and
Barros on behal f of the Applicant in this case.

CHAI RPERSON HI LL: Okay, great. Thank you. All
right, so Ms. Wlson, can you tell us what happened since the
| ast time you were here?

M5. WLSON: Yes. So at the end of the hearing
t he Board requested we submit docunments show ng the | ocation
of the easenent since that was part of our variance argunent.
We are al so asked to confirmthat the proposed driveway coul d
be | ocated where it was shown. Because originally there was
a tree shown in the mddle of the driveway.

W subnmitted the easenent agreenent show ng the
| ocati on of the easenent, and it’s al so on the updated pl an,
site plan and plat. W submitted those as well. And then
we al so submitted the tree survey and photos of the trees.
And there’s actually not one large tree in that driveway.
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It’s three small trees which can be renoved.

So we’ ve renoved the trees fromthe plan as wel |,
so the parking area can be devel oped as proposed on the
plans. And that was, again, part of our variance argunent,
because the buil ding cannot be | ocated any further back due
to the restriction with the easenent.

CHAI RPERSON HI LL: Ckay. And | see that the
easenent, and the revised architectural plans, the plat, the
tree survey -- okay, all right, let’s see, | don't see, okay,
all right. | knowthere was sone questi on about sone of this
internms of the, particularly with the area vari ance. | want
to give ny Board nmenbers an opportunity, particularly those

who have read in, if they have any questi ons.

But first thing, I'll start with Comm ssi oner My,
because | know he had sone questions concerning the area
variance, | believe. And | don’t know, Conmm ssioner May, if
the additional information has given you nore questions or

what have you. My | ask if you have anything to add?

COMM SSI ONER  MAY: | think the only question I
have i s based on the tree survey. It doesn’t |look |like there
are any trees that nust be protected or that are driving the

need for relief. |s that correct?
MS. W LSON: | " mnot sure if the architects are
on here, but yes, correct. There are no trees that need to

be protected —-
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(Si nmul t aneous speaki ng.)

COW SSI ONER MAY: Gkay. No. | think you know,
they submtted the information that we needed to be able to
eval uate this.

CHAI RPERSON HI LL: Ckay. Do nmy fellow Board
menbers, other than, well, I'Il start wth you, M. Bl ake,
because you’'re with us. Do you have any other questions?

MEMBER BLAKE: | do not.

CHAI RPERSON HI LL: Ckay. M. Smth, do you have
any questions?

MEMBER SM TH: | may have a question. | did read
intoit but, you know, the proposed area that would be within
the setback, it looks like it’s on different |evels. [t’s
a portion of the second bedroom on certain |evels and then
a portion of the kitchen on other |evels.

Was there, you know, an economc reason or
justification for the reason why you couldn’t cut it back or
the Applicant couldn’t cut it back eight feet to neet the
set back requirenent? WAs there an econom c reason?

M5. W LSON: W did not present an economc
reason. It has to do with the building |ayout, and it’s just
a nore efficient building |layout to have the additional 85
square feet there.

MEMBER SM TH: COkay. All right, thank you.

CHAI RPERSON HI LL: Ckay. OP' s not here, correct,
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M. My? Ch, | see M. Mers. Ms. Mers, could you
I ntroduce yourself for the record?

M5. MYERS: Hi, Crystal Myers with the O fice of
Pl anning. | believe we gave testinony at the last tine, so
you know that we are recommendi ng support.

CHAI RPERSON HI LL: So | just want to see if ny
fell ow Board nenbers have any questions with the Ofice of
Pl anni ng.

MEMBER SM TH:  So, | do. So can you run through
your justification for supporting it again? Ws there sone
conversations wth the Applicant about how they could
potentially reduce it before OP got to a deci sion to support,
you ran through different scenari o0s?

MS. MYERS: W did. | mean, we were ultimtely
satisfied with the argunent of the efficiency of allow ng the
additional, | believe, 85 square feet. And we took into
account the anount of space or square footage that would be
needed. So we justified it or we understood the
justification as the existing property shape and narrowness
being exceptional for this block and square and the
narrowness severely limting the building being |ocated, how
it can be feasibly |located on the bl ock.

And as you guys know, the property’s width is 55
feet, and it goes narrower as you get towards the m ddl e of
the property and then goes down to zero in the rear. And
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approximately half of the property does not have sufficient
wi dth to reasonably accommobdat e an apartnent buil di ng which
is a use that is allowed in this zone. So we took that as
bei ng an extraordi nary situation.

And again, we did look into this as being the
anmount of square footage that they're requesting being
relatively a small anmpunt. It being a reasonabl e argunent
for allowwng for the efficiency of the building and the
| ayout of the units, this argunent could be a sufficient
argunent .

And when it cones to the public good aspect, oh,
|’m sorry, the practical difficulties, if the proposed
building is designed to provide — be required a side yard
on side, and the required side yard for nuch of the other
side, their requested side yard relief is for a small portion
of the buil ding near the wi dest portion of the property. The
buil di ng | ayout is designed to take advantage of the w dest
portion of the property. So this portion of the building is
necessary for adequate living space, increased |ighting, and
the air to the unit’s functional I|ayout, and efficient
bui | di ng desi gn.

So we were satisfied that, you know, it would be
a, like | said, a nore efficient, better l|ayout, allow for
lighting to units. And we thought that was a satisfactory
argunent in light of the fact that, you know, the anmount of
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square footage they' re asking for and the shape and size of
this property.

And as for the public good part of this, granting
a variance for side yard relief did not result in a detrinent
to the public good. The relief would not result in the
bui | ding’s bul k or formbeing inconsistent wth an apart nent
bui | di ng area, and t he separati on between t he bui |l di ngs woul d
be mai nt ai ned.

The side yard relief requested is from the
eastern property |ine. And they have that easenent area
which effectively serves as a side yard in a sense. So we
were satisfied that the adjacent property would have
sufficient space between their buildings and this building
whi ch woul d serve as sort of a side yard experience.

And as for the no substantial inpairnment to the
i ntent of the regul ati ons, nost of the buil di ng woul d provide
the required side yard. On the other side, they are
providing their eight-foot requirenent, soit’s the eastern
side that’s the issue.

A small portion of the building requiringthe side
yard relief woul d be separated fromthe nei ghboring property
by 16 feet because of the easenent area. And we thought t hat
effectively, you know, the zoning regul ations, the intent of
the regulations in that respect to the side yard is still
bei ng mai nt ai ned. So that was generally our viewpoint on
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11

the variance relief. But again, you know, |’m here if you
have questions further on it.

CHAI RPERSON HI LL: Okay. Does anybody have any
questions of the Ofice of Planning?

Al right. M. Mehlert, is there anybody here
wi shing to testify? | don’t think so.

MS. MEHLERT: No, there’s not.

CHAI RPERSON HI LL: Okay. All right. M. WIson,
do you have anything to add at the end?

M5. WLSON: No, thank you

CHAI RPERSON HI LL: Ckay. |’mgoing to go ahead
and cl ose the hearing on the record.

Ms. Mehlert, if you could excuse everyone.

(Pause.)

CHAI RPERSON HI LL: Ckay. It really was
t hankful Iy, not thankfully, it was ny colleagues that had
requested the additional information. And | thought the
addi ti onal information was hel pful in determ ning howthey' re
neeting the area variance requirenents.

| think that that easenent, it being, as the
O fice of Planning had just nentioned, actually sonmewhat of
a side yard, al so makes ne nore confortable with the argunent
that the Applicant has given. So |I'’mglad we got to see the
easenent and the revised architectural plans as well as the
tree survey.
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| would agree with the Applicant’s argunents as
to how they' re neeting the relief, |I’msorry, the standards
with which we're supposed to evaluate this relief as well as
the argunent that the Ofice of Planning has put together in
support. And | woul d be agreeing with both the Applicant and
the Ofice of Planning in relation to this application and
voting to approve.

Comm ssi oner May?

COW SSI ONER MAY: Thank you, M. Chairnman. So
| agree. The information that was provided is hel pful to
understand the situation. And | do agree that the Applicant
has met sone of the prongs of the variance test.

However, | don’t believe that applying the zoning
regul ati ons would create a practical difficulty. | believe
t he buil di ng coul d have been desi gned i n such a way t hat they
woul d get roughly the same square footage and nodify the rear
parking | ot so that perhaps it woul d only handl e four spaces
or reduced by one from whatever it is now -- | forget the
nunber, it’'s four or five — that it was still possible to
do sonething that was zoning conpliant in ternms of the
par ki ng spaces and have roughly the same buil di ng.

The fact that the easenent ends at a certain point
| think means that you just have to shave off part of one of
t he parking spaces in order to get access to the rest of the
spaces. | also believe that it’'s possible to design the
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building in such a formthat it either reduced the square
footage and still had reasonably sized units or reconfi gured
themin a simlarly efficient manner.

So | just amnot convinced that there’ s no other

way to do this than to grant variance relief. So | would
support the relief for having an apartnment building in the
RA-1 Zone but not the variance relief.

CHAI RPERSON HI LL: OCkay. Well the design would
change then if you were to deny the area variance. So --

COW SSI ONER MAY: R ght.

CHAI RPERSON HI LL: — they couldn’'t even build
that thing anyway with the special exception of the new
residential zone anyway.

COMM SSI ONER MAY: Right. [If the majority of the
Board agreed with ne, then | think they woul d have to submt
a revised design to get the relief for the RA-1 decision.

CHAI RPERSON HI LL: Got  you. | appreciate your
t hought s, Comm ssioner May, and | guess we'll see where we
are. Once again, you know, we’'re voting in favor currently.

COW SSI ONER MAY: | could also add, | nean, |
appreciate the fact that the Applicant was trying to navi gate
various conpeting interests. And | think they told us that
there was a strong interest in the part of the neighbors in
ANC t o maxi m ze the parking on the site. And so | understand
how they steered into this place. However, you know, the
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di fference of one parking space, | think, was not conpelling
enough fromny perspective. But | appreciate their efforts
totry to navigate all of this. | just don't think that it’'s
enough to grant the variance.

CHAI RPERSON HI LL: Ri ght . They were trying to
work with the ANC and the community in order to --—

COW SSI ONER MAY:  Exactly.

CHAI RPERSON HI LL: -- to have sonething work for
t hem

COW SSI ONER MAY: R ght.

CHAlI RPERSON HI LL: So all right, let’s see, I'm
going to go with M. Bl ake.

MEMBER BLAKE: Sur e. | found the Applicant’s
suppl enental filings, which included the easenent and the
revised site plan and tree survey, very helpful and
persuasive. | believe the Applicant has net the burden of
proof with regard to area vari ance.

The exceptional condition being the shape of the
|l ot along with the dinmensional conditions of the easenent
wWith the property to the east creates a practical difficulty
in that it creates, that its strict adherence to the zoning
regul ati ons creates what woul d be an awkward, | ess efficient,
and less functional floor plan leading to | oss of bedroons
and living room space and decreased light and air to the
units.
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When | t hink about that, we coul d have potentially
cone up with another configuration. But the difficult issue
here is of practical difficulty. And | did think that this
rose to the standard of a practical difficulty.

| found the di nension restrictions, conditions of
the existing easenent, a critical factor in the assessnent
as it makes the reconfiguration very challengi ng when you
factor in the parking and | oadi ng.

As | believe the Applicant has denonstrated the
exceptional condition of the property | eading to a practi cal
difficulty, | believe the granting of relief isn't harm ng
with the regulations. However, | also find that the 16-f oot
easenent is a critical factor in assessing the i npact on the
public good, and the harmony -- the zoning relief and the
i ntent and pur pose of harnony.

"1l say why. Because the 16-foot easenent, as
the Ofice of Planning pointed out, is a critical factor in
assessing the inpact. The purpose of the setbacks was to
ensure that one building doesn’'t infringe upon the others
light, right to Iight, sunlight, ventilation, greenery, and
vehi cl e access.

Based on t he current devel opnent standards of RA-
1, there should be eight feet on either side of the property
line for a total of 16 feet between the two buil dings which
I s exactly what the easenent provides. So | believe the area
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shoul d provi de adequate space between the two buil di ngs such
that the granting of relief would not adversely affect the
public good nor conflict with the intent and purposes of the
zoni ng regul ati on.

Turning to the speci al exceptions, for the reasons

di scussed in the final property area variance, | believe that
the project will be harm ng the general purpose of intent of
the zoning regulations and will not tend to affect adversely

the use of nei ghboring property.

| acknowl edge the concerns rai sed by the adj acent
nei ghbor to t he west regardi ng parking, the |l ocation of trash
recept acl es. | believe that the Applicant has taken
sufficient neasures to mitigate the inpact on neighboring
property. The trash will be enclosed in the rear to the east
of the property nearest the driveway. And while |I understand
t he nei ghbor’s concern to the west about parking, | would
note that the Applicant is providing five spaces while only
three are required.

| " m di sappoi nted that the ANC did not provide a
witten report, ANC 8B, to accord great weight. That said,
based on the record, and giving great weight to the
recommendation of the O fice of Planning which reconmends
approval, and noting no objection from DDOT, | believe the
Applicant has net the burden of proof and should be granted
speci al exceptionrelief toallowfor the residential zoning.
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And |’ Il prepared to vote in favor of the application.

CHAI RPERSON HI LL: Thank you, M. Bl ake. M.
Smith?

MEMBER SM TH. So to reiterate again what | stated
at the beginning of this conversation about this case, that
while | was not at the hearing when this was first held, |
have read into the record and | am prepared to nake a
decision on this in ny capacity.

Also, I'Il start with the special exception. |
believe that the Applicant has nmet the burden of proof for
us to be able to grant this special exception. So again, in
listening to the record fromthe second, yes, the second,
| thank the Applicant for comng back to revise the
applicationw th additional architectural plans, and the tree
survey, and the easenent agreenent, and the location to
assuage us and the concerns rai sed by nenbers of the public
that they cane down to speak, as well as the Board nenbers
who were participating, their concerns about the inpact the
trees in association with this developnment. So | would be
i n support of the special exception.

Now noving to the area variance, | believe that
t he Applicant has net — | agree with M. May, | believe that
t he Applicant has nmet two of the prongs, but | amfailing to
see how they net the practical difficulty prong. | do
believe that this, and that was the reason for mnmy questions
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to the Applicant and to OP.

It seens to ne it shoul d have been a nuch stronger
analysis on the part of OP on how this building could not
neet the setback requirenents. And we’ve had plenty of
apartnment buildings of this particular size and nunber of
units that were on snmaller lots than what we have before us.

Yes, the property narrows, but was there an
attenpt to neet the setback requirenents. And again, what
| saw wthin that setback is, you know, a kitchen space and
| arger bedroons. And to ne, that gets nore into
confortability purposes, and less so a practical difficulty
in thembeing able to devel op an apartnent building with the
same nunber of units.

So based on the information within the record, |
am failing to see how they neet that practical difficulty
prong. And | would not be in support of the variance being

granted in this case and woul d recommend that the Applicant,

you know, we'll see how things fall, neet that setback
requirenent.

Wiile | understand the argunent about the
easenent, the zoning regul ations are the zoni ng regul ati ons.

And | wouldn’t take into account an easenent. An easenent
can go away, Yyou know, if the parties agree for their
easenent to go away. And then we’'re in the situation where
there’s a restriction of light and air to the adjacent
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property owners due to this encroachnent.

And | don’'t buy the argunent that it’s a fairly
smal | encroachnent. By that argunent, then we should allow
all encroachnents with a variance. So again, | don’t believe
that there was a very strong argunent on the part of the
Applicant and OP in their staff report for us to grant this
variance. So wth that, | wll not support the variance.

CHAI RPERSON HI LL: Ckay. W’ ve got the two zoning
peopl e, whatever. | know we’ve got Ms. John. Ms. John, what
are your thoughts, M. John?

VICE CHAIR JOHN: So | really didn't feel, well,
it was not the strongest request for an area variance. But
| thought, in ternms of the practical difficulty, but | do
appreciate the Applicant’s argunent, and so |’m | eaning
t owar ds support.

| think it’s an irregularly shaped lot, | nean,
triangul ar shape with a rare narrow ng. | think that the
Applicant did a good job of trying to place the building in
the | argest part of the lot. And I’mnot an architect, and
it seened reasonable to ne that the Applicant woul d have nade
those tradeoffs in ternms of, you know, the layout and the
size of the units. So |I'mleaning towards support, and I
agree with how the Ofice of Planning |ooked at the
application.

| appreciate that the easenent would mtigate the
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effects of not having the side yard in that small portion.
And the Applicant is not seeking side yard relief for the
entire length of the side yard. So | think that, you know,
In this case, because the ot is so irregularly shaped, and
even wWthout greater architectural analysis, which |I’m not
qualified to perform | think the Applicant did a good job
of bal anci ng the conpeting interests.

And even after doing all of that, the ANC did not
subm t any suppl enental report, you know, suggesting that ANC
now supports the application. So in this case, | amprepared
to say that the application neets the request for area
vari ance.

And | note that with the |ast subm ssion, the
Appl i cant has addressed the i ssues rai sed by one nei ghbor in

terms of parking, and trash, and recycling. And so, based

on all of that, I will give great weight to O s anal ysis.

And | respect and understand the position of M.
May and M. Smith, but in this case | think the easenent,
which | believe | understand to be in perpetuity, and | think

| should, since M. Smth has raised it, | believe that's
what | read when | |ooked at that easement. So with that
|11 support the application.

CHAI RPERSON HI LL: kay. Thank you. Thank you,
Ms. John. | guess, you know, Ms. John, you’'re mentioning the
plans, and | also don’t know, you know, whether or not we
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went back to ask the Applicant to change the plans so that
the area variance was not necessary if it were, again, what
the comunity was |looking for with the additional parking,
or working with the design to manipulate it so that the area
variance wasn’'t necessary.

| do still, and | appreciate all ny colleagues

t houghts, believe that they've net the criteria for us to

grant this relief. So I'm going to go ahead and neke a
notion to approve Application Nunber 20492 as capti oned and
read by the Secretary and ask for a second. M. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: M. My, if you can take a roll
call, please?

MR, MOY: Thank you, M. Chairman. Wen | cal
each of your nanes, if you would please respond with a yes,

no, abstain to the notion made by Chairman Hi Il to approve
the application for the relief requested. The notion was
seconded by Vice Chair John.

Zoni ng Conmi ssi oner Peter May?

COW SSI ONER MAY:  No.

MR, MOY: M. Smth?

MEMBER SM TH:  No.

MR MOY: M. Bl ake?

MEMBER BLAKE: Yes.

MR. MOY: Vice Chair John?
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VICE CHAIR JOHN:  Yes.

MR, MOY: Chairman Hll?

CHAI RPERSON HI LL:  Yes.

MR, MOY: Staff will record the vote as three to
two to zero. And this is on the noti on made by Chai rman Hi |
to approve the application for the relief requested. The
noti on of approve was seconded by Vice Chair John. Also in
support of the notion to approve is M. Bl ake.

Qpposed to the notion, voting no, is Zoning
Comm ssi oner Peter May and M. Smth.

The notion carries on a vote of three, totwo, to
one.

CHAI RPERSON HI LL: Okay, great. And Comm ssi oner
May, thank you for bifurcating the vote there. But | guess

that, you know, it just kind of happened.

COW SSI ONER MAY: | understand. And it’s, you
know, in this, | can count the votes. So it doesn't really
make a difference inthe end. | nmean, it certainly was clear
on the record that I was willing to support the special

exception relief but not the variance. So it is what it is.
They have their case approved.

CHAI RPERSON  HI LL: Ckay. Al right,
Commi ssioners, that’s the end of you today?

(Laughter.)

COMM SSI ONER MAY:  It’s the end of nmy tine with
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BZA t oday, yes.

CHAl RPERSON HI LL: Ckay, great. Well I’'m gl ad,
Comm ssi oner May, it’s not the end of you today.

COW SSI ONER MAY: Yes. And | appreciate your
getting it all in so that | could nove on to sonething el se
at 10:30. So thank you very nuch.

CHAI RPERSON HI LL: Thank you, Comm ssi oner.

COW SSI ONER MAY:  And have a good day.

CHAI RPERSON HI LL: Ms. John, as you know, | am
not on the next one. So |’'mgoing to tune out until you guys
come back. Thank you.

VICE CHAIR JOHN: Thank you. M. My, would you
call the next case, please?

(Wher eupon, the above-entitled matter went of f the
record at 10:27 a.m and resuned at 10:38 a.m)

CHAI RPERSON HI LL: Al right, M. My, you want
to go ahead and call our next case when you can?

MR, MOY: Yes, sir, this is the next application
inthe Board' s Public Hearing session. And it is Application
Nunmber 20663 of Nancy and Vi nesh Patel .

This application is captured and advertised for
speci al exceptions in area variance, special exceptions from
the rear yard requirenents, Subtitle E, Section 306.1,
pursuant to Subtitle E, Section 5201 and Subtitle X, Section
901. 2, accessory building, rear yard requirenents, Subtitle
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E, Section 500441, pursuant to Subtitle E, Section 5201 and
Subtitle X, Section 901.2, and of course the area vari ance
from the |lot occupancy requirenents, Subtitle E, Section
304.1, pursuant to Subtitle X, Section 1002.

This would construct a rear addition to an
existing, attached, two-story wth basenent. Pri nci pal
dwelling unit in the RF-1 Zone, property located at 1656
Hobart Street, NW Square 2591, Lot 778.

And that’s it for nme, M. Chairnman.

CHAI RPERSON HI LL: Thanks. All right, let’s see.
M. dancy, can you introduce yourself for the record?

MR, CLANCY: Yes, sir, good norning. M nane is
Jereny Clancy. |I'mwth Applied and Inproved Permts. M
honme address, | think |I heard that at the beginning of the
day, is 748 Chessi e Crossi ng Way i n Wbodbi ne, Maryl and 21797.

CHAI RPERSON HI LL: Okay, great. Let’'s see. All
right, M. dancy, do you want to go ahead and just wal k us
t hrough your — | see your PowerPoint presentation. |[If you
want to wal k us through your Applicant’s, |’'m sorry, your
Client’s application and why you believe they re neeting the
standard for us to grant the relief requested. And in about
15, well, I'’mgoing to tinme you at 15 m nutes, and you can
begi n whenever you liKke.

MR, CLANCY: So when | start | really probably
only need five, but | believe M. and Ms. Patel are here.
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And | believe they wanted to say sonething first.

CHAI RPERSON HI LL:  Ckay.

MR, CLANCY: Is that okay?

CHAI RPERSON HI LL: Sure. M. and Ms. Patel, are
you here? | see one Patel.

MR PATEL: H there, good norning. W are here.

CHAI RPERSON HI LL: Ckay, great. Do you want to
I ntroduce yourselves for the record?

MR PATEL: Yes. I'"'m Vinesh Patel, | |ive at
1656 Hobart Street, NW in Washington, D.C

MS. PATEL: And |I'’m Nancy Patel, | also |live at
1656 Hobart Street, NW in Washington, D.C

CHAI RPERSON HI LL: Okay. Do you guys want to give
us your statenent?

MR. PATEL: Thank you, M. Chair. |Is it possible
to have the presentation brought up? W wanted to wal k
t hrough t hat.

CHAI RPERSON HI LL: Sure. Ms. Mehlert, can you do
t hat ?

MR. PATEL: Thank you. Next slide, please. W
both really appreciate your tinme today to present our case.
What you see on the left is a picture of the front of our
house in Mount Pleasant in DC. And on the right you' |l see
why we’'re here today. Wat you'll notice is that retaining
wal | and fence is at the basenent | evel of our house, not the
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first floor, the basenent level. So to get to the alley, you
have to proceed to the basenent and then an additional fl oor
bel ow from the basenent to get to our alley.

You know, we bought this house in January of 2020.
The pandem ¢ happened in March, and | think everyone realized
t hat outdoor space is really inportant. Because of this
configuration, we don't really have a | ot of outdoor space.
We have three small children and, you know, it’s been tough
to have to have to figure out ways to get them outside when
what we really would like to have is kind of a back yard,
really, so that we can ask themto, you know, they can go out
and pl ay.

And if you go to the next slide, so our project,
oh, sorry, and we just wanted to show you pictures of both
up and down the alley. There are nmany structures, garages
wi t h decks and fences on top on both sides of the alley. So
this is a common thing, you know, on this Hobart/Harvard
al | ey.

The next slide, please. So what our proposal is
is to basically extend our, you know, basenent level with a
deck effectively making a back yard for our famly to play.
It was kind of the sinplest thing that we thought of so that,
you know, we actually have a reasonabl e, safe and secure area
for our famly and our small children to go out and play.
So the right side is basically what we are proposing. The
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| eft side is the way that it is today.

The next slide. And this shows --

CHAI RPERSON HI LL: Can you hold on just one
nonment ? | don’t know if you' ve taken the oath. M.
Secretary, could you admnister the oath to the Patels
pl ease.

MR MOY: Yes. M. and Ms. Patel, do you
solemly swear or affirmthat the testinony you re about to
present or have presented in this hearing is the truth, the
whol e truth, and nothing but the truth?

MR, PATEL: | do.

MS. PATEL: | do.

MR, MOY: Al right, thank you.

CHAI RPERSON HI LL: All right, thank you. Please
conti nue.

MR, PATEL: Thank you. So this is kind of a | ook
fromthe top. And, you know, what we wanted to show you is
we're really trying to have a rear yard where the kids can
play. W intended to have sone artificial turf. However,
we did listen to a few hearings in preparation for this and
the Gray School discussion on the dangers of artificial turf
has given us a little pause. But our intent is to have, you
know, a back yard and sone out door space. And so that’s what
we're trying to do.

The next slide, please. The extraordinary
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situation, as OP has noted, is that fromthe front to our
basenent, you know, there’'s a full | evel between our basenent
| evel into the alley and parking area. So the back yard that
we currently have is really, really small. W don’t change,
In particular, the nature or character of the alley as you
have seen by the pictures of it. And, you know, we
understand from talking to OP that the |lot occupancy
regul ations are in place to pronote outdoor space. And
that’s really what we're attenpting to do for our famly with

t he vari ance.

The next slide please. The two speci al
exceptions, one is for the rear yard. Wll, we don’'t have
a rear yard, and we're trying to make one. So that’s kind

of what we’re asking for. And we understand that, you know,
it is classified as a building, what we’re trying to build.
And so we do need a special exception for that, and then
al so, you know, to have that building located in the rear
yard. But again, effectively what we are trying to do is
make a rear yard for ourselves.

And the | ast slide, just to kind of show you what
we’' ve done, we started this project alnbst a year ago. So
it’s been quite a long tinme to get through the permtting
approval process, but we did present to HPRB and received
their approval. In advance of that the ANC passed a
resol ution. In our file are letters of support from our
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| mredi at e surroundi ng nei ghbors. And then you al so can see
the OP staff report, and an ANC resolution for this
particular request, and noted no objections from DDOT.

That’s all | have. But I'd like M. Clancy to
chinme in as well.

MR CLANCY: M. Chairman, |’m prepared to now.
Do | need to take an oath as wel | ?

CHAI RPERSON HI LL: H, M. dancy. Ch, | think
M. dancy, | guess when you -— there mght have been a

glitch wth the Patels, M. dancy. Wen you signed up |

bel i eve you did take the oath.

MR. CLANCY: Ckay.

CHAI RPERSON HI LL: You coul d go ahead.

MR, CLANCY: Ckay, great. So good norning again.
Again, ny nanme is Jereny ancy. Just | want to, |
appreci ate you guys hearing this request and affordi ng us t he

opportunity to speak with you regarding the application.
Just as a quick recap, this project proposes to

construct a 16 by 19 open deck on the rear of the Patel’s

property which will be beyond a small existing deck in the
rear vyard. I’m going to echo a |ot of what you already
heard, but |I’m going to expand on the three requests
thenselves just a little bit. And I'll be brief.

A full story under this deck is the existing
par ki ng pad which will remaininits current condition which
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Is flush wwth the existing alley. As noted, the Patels were
directed by the Ofice of the Zoning Adm ni strator that they
woul d need three different types of relief. One was an area
variance for the lot coverage. One was a special exception
for an accessory garage in the rear or in the required rear
yar d. And the final one was a special exception for not
neeting rear setback.

If I may, please allow ne to briefly paraphrase
from our burden of proof and address each. The first type
of relief sought is an area variance required due to
exceedi ng the maxi num al | owabl e | ot coverage. As the notes
and conput ati ons sheet provi ded show, t he existing conditions
reflect that the | ot coverage already slightly exceeds the
maxi mum as it exists today.

The proposed 16 by 19 open deck would add 304
square feet. Besides the shallowness of the lot creating a
very small rear yard, the exceptional attribute is actually
its topography. The subject dwelling main level is anentire
fl oor above the level on the rear alley.

And in other words, the basement area is
conpletely above ground in the rear. It’s actually
technically two. In fact, the houses directly across the
all ey continue to descend in elevation. And their uppernost
floor is approximtely level with the main floor or mddle
fl oor of the subject property.
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In their statenent of support, the Ofice of
Pl anning offered that there is a 17 percent drop fromthe
front of the lot to the rear. This elevation change renders
over half of the small rear yard useless as it drops down to
the alley level. Furthernore, as you can see in the supplied
phot ographs, the entire 16 by 19 area the deck is proposed
to occupy above is above the 16 by 19 existing parking pad.
One could argue that this area of paving is already | ot
occupancy as this is where the vehicle is occupied, though
we understand in zoning regulations that’s not the case.

The proposed open deck is going above this area
in order to enjoy this majority area of the rear yard that
is currently unusable. The houses directly across the alley
do not have this issue, due to that drop in topography.
Denying this relief request would create both a practi cal
difficulty and undue hardship on this subject property that
t he nei ghbors across the alley do not have.

Phot ographs al so show that the vast nmgjority of
nei ghbori ng houses in the sanme row as the subject property
have occupi ed the sane or nore of their | ot as nost of these
houses have detached, encl osed garages in the same | ocati on.
From the alley, the neighbor to the left of the subject
property has an encl osed garage that goes right up to the
alley. And the one on the right also extends well beyond
what the current conditions reflect on the subject property.
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During the Historic Preservation Board hearing,
It was noted in their approval that the Patel’s are actually
the outlier in the area, not having inprovenents closer to
the alley. The proposed construction area is already
occupi ed by the parking pad, and the proposed open deck w ||
sinply occupy the el evated area above all ow ng t he use of the
entire rear yard instead of a nere fraction.

The second relief was to Section 5004. 1, accordi ng
to the referral nenorandum which states that the proposed
accessory garage woul d be constructed in the rear yard. W
just wanted to make clear the Applicant is not proposing an
accessory garage in any way. The proposed project i s an open
deck over the existing parking pad. Wile it is true that
vehicles will continue to be able to park underneath of the
proposed deck, in nmy opinion this does not create a garage.
There will be no wall or garage doors on the front.

The neighbor to the left when standing in the
al | ey does have an exi sting encl osed garage that extends all
the way to the alley. But the wall of their garage is
entirely on their property. The neighbor to the right shares
astairwell with the Patels which will remain the very stairs
needed due to the el evati on change. And again, no encl osure
i s planned here.

However, we understand why the relief is needed,
and we just want to nake clear that the parking area is in
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no way being altered. The parking area is currently in the
rear yard and proposed to stay in the rear yard. The only
proposed construction is the open deck occupying the space
above.

Sincethisrelief isto allowan accessory garage
in the rear yard, it should be clear that granting a speci al
exception for an open deck to go over an existing open
par ki ng pad easily neets the test of not having substantially
adverse effect on the use or enjoynent of any abutting or
adj acent dwelling or property. | f anything, not granting
this relief request again rel egates the subject property as
being the outlier in the row of houses to not have this
portion of their | ot occupied.

More specifically, granting this open deck over
an exi sting parking pad and not an accessory garage w || not
affect the light and air avail abl e t o nei ghbori ng properti es.
Leaving the parking area open actually denonstrates this.
Further, the neighboring properties in |arge part have nore
obtrusi ve encl osed garages even beyond. The privacy of use
and enjoynment of neighboring properties will not unduly be
conproni sed.

The houses across the alley are an entire |evel
| oner and will still see the open parking pad as they do
today. The accessory structure, together with the ori ginal
building as viewed from the alley will not substantially
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visually intrude upon the character, scale, and pattern of
houses al ong the frontage.

Again, this lot is a standout, as it does not
extend to the alley at the other houses do. The current
pati o area on the subject property has an existing privacy
panel that will be renoved and reinstalled at the end of the
open deck. The visual appearance will be nearly identical
to what it is today and nuch nore in harnony with the
surroundi ng property.

And the final relief requested, according to the
referral menorandum to Section 306.1, requires a rear yard
of 20 feet. The proposed open deck would extend to
approximately 1.5 or one and half feet from the property
line, but the notes and conputation sheets supplied by the
revi ewer states that the proposed work woul d have an ei ght
and a hal f foot setback, presumably to the center |Iine of the
alley which is 15 feet w de.

In the preceding relief description, t he
menor andum cl early considers the proposed deck project an
accessory buil ding because of an inplied garage. The facts
in the matter in support for relief remai ns unchanged. As
stated earlier, the rear yard is small already. A hardship
on the Applicant is exacerbated by the significant typography
rending the majority of the rear yard unusable. The subject
property stands out in the alley as the |ot that does not
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utilize their entire |ot.

Denyi ng this request will convey speci al treatnent
to nearly every other house while creating practica
difficulty and undue hardship here. As shown in the
phot ographs, nearly every house on this alley does not neet
the 20-foot rear setback. The adj oi ni ng nei ghbor has an
encl osed garage that goes conpletely to the property |ine.

And so as to not repeat nyself, |I would echo the
I dentical points nade earlier regarding no effect to the
| ight and air of the neighboring properties, no conprom se
to the privacy of use and enjoynent of neighboring
properties, and not visual intrusion upon the character
scale, and pattern of houses along the subject street
frontage. |f anything, your approval here would render this
property nore harnmoni ous with their surroundi ng counterparts.

So in closing, this challenging topography has
created the hardship. The Patels have spent countl ess nonths
desi gni ng, neeting, redesigning, obtaini ng nei ghbor approval,
securing their ANC approval, being heard and approved at the
Hi storic Preservati on Board, and gaining the witten support
from the Ofice of Planning as well as the District
Departnment of Transportation, all for a 16 by 19 deck
extension, a 304 square foot area giving themthe use of a
rear hard that all of their nei ghbors enjoy.

This many nonths in, we exhaustively and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

36

respectfully ask for your approval in this final request and
appreciate your tine in hearing it today. And thank you.
CHAI RPERSON HI LL: Ckay, thank you. M. Mehlert,

can you drop the slide deck, please? Thank you.

Al right. Does ny Board have any -— do ny fell ow
Board nenbers have any questions? M. Bl ake?

VMEVMBER BLAKE: Yes, one question. What' s the
di nmensi ons of the existing deck?

MR PATEL: It’s not a deck, it’s a retaining
wall, and then there’'s dirt, and then a stone patio. And
it’s approximately eight and half feet fromthe house.

CHAlI RPERSON HI LL: Isn’t there a deck there on
t hat floor?

MR, PATEL: Well, if you |l ook at the picture, that
retaining wall, and then behind that retaining wall is
basically dirt, and then on top of the dirt is, like, a
stone, you know, it’s stone. |It’s not a deck currently.

MEMBER BLAKE: So in that case, it’s going to be
basically eight and half feet by 19, is what that space wll
be |i ke, the rough dinension?

MR, PATEL: Yes. More or |ess except, you know,
some of that’s taken up by stairs com ng down fromthe first
floor.

MEMBER BLAKE: Ckay, thank you.

CHAI RPERSON HI LL: M. Smith?
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MEMBER SM TH: | have a question. And | recogni ze
t hat your adjacent property owners, the adjacent properties
around you, they have garages that go all the way up to the
rear yard.

In light of the zoning regulations, the zoning
regul ations state that, regarding the |ot occupancy, the
maxi mum woul d be 70 percent by special exception. Ws there
sone consideration to having a snmaller projecting deck that
went up to the maxi num all owed by special exception?

MR PATEL: Yes, M. Smth. W did consider that,
| think, for what we were trying to do which is nake a yard
for our famly. It would end up being too small. You know,
our kids want to be able to go out and play kick ball. They
have a dreamto put a slide out there. And we feel that it

woul d be, you know, too small of a rear yard for our famly

to enjoy.

MEMBER SM TH: Ckay. Wat was the size of that
decking structure if it did need a special exception? Did
you figure out that eval uation.

MR, PATEL: Yes. | believe instead of 16 by 19
it would be like nine or ten by 19.

MEMBER SM TH: Ten by 19, okay. Thank you. And
"1l reserve that question also for M. Jesick as he does his
presentation. So thank you, M. Patel.

CHAlI RPERSON HI LL: Vice Chair John, do you have
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any questions?

VICE CHAIR JOHN:  Just one clarification. So the
parking pad is at the cellar level, right. So the roof of
t he garage woul d be the sane | evel as the roof of the cellar?

MR PATEL: No, Vice Chair, the roof of the garage
woul d be at the basenent |evel of the cellar, at the fl oor
of the cellar.

VICE CHAIR JOHN: Ckay. So |'m | ooking at your
exi sting and proposed diagram Could you pull that up for
me, Ms. Mehlert?

So there are four levels? M. Patel, are there
four levels or three |evel s?

MR, PATEL: Well, sothe alley level is the first,
the | owest level. And then at the top of the stairs that you
see that’'s the fl oor of our basenment. And then the other set
of stairs that you see sort of inside the property, those
steps go up to our first floor, our main level. And then our
bedr oons are above that.

VICE CHAIR JOHN: Ckay.

MR, CLANCY: And if it helps at all, | think what
t he confusion, and this used to trip ne up too, but that wall
that you' re staring at fromthe alley | evel, there’ s no house
beyond t hat. That’s the alley |evel. The basenent is
actually above that at the top of the lowest flight of
stairs.
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VICE CHAIR JOHN: Yes. |’mjust establishing that
there are four |evels. Thank you. That’s it for me, M.
Chai r man.

CHAI RPERSON HI LL: Thank you, Vice Chair John.
Could I turn to the Ofice of Planning, please?

MR JESICK: Thank you, M. Chairman and nenbers
of the Board. The Ofice of Planning reviewed this
application for a rear deck and found they net the
requi renents for approval.

In terns of the variance, we found there was an
exceptional situation leading to a practical difficulty.
There is an extrene grade change from the front of the site
to the back, and that creates presently a small and unusabl e
rear yard. And the proposal would create a |arger yard, in
effect, and it’s only because of the exceptional situation
that creating a usable outdoor |iving space generates the
need for relief.

We found the variance would not result in an
i npact to the public good. There would be little to no
i npact to light and air. Privacy would be simlar to a
normal rear yard that we woul d see throughout the city. And
we also felt that this variance would not inpair the intent
of the zoning regulations as it would not effectively add to
t he mass of buildings on the site, and it would al so create
open space on the |ot.
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SSmlarly for the special exceptions, we found
there would be no undue inpact to light, air, or privacy.
And in terns of the character, as shown in the photos in the
Applicant’s presentation, there are many such structures
along this alley, either full garages or sim |l ar decks which
extend to the alley line. So this would be in keeping with
the character of the alley as noted by the HPRB.

That concludes ny presentation. But |I’d be happy
to take any questions. Thank you.

CHAI RPERSON HI LL: Al'l right. Does ny Board have
any -- do ny fell ow Board nenbers have any questions for the
O fice of Planning?

MEMBER SM TH: Yes. So the sane question | had
to M. Patel. M. Jesick, could you el aborate on — and |
get the topographic argunent. That's the reason why he’s
here. |I’mstill, you know, concerned about whether it neets
that practical difficulty test or not.

And | really respect what the Patels are
attenpting to do here by creating a larger lot, | nean, a
| ar ger open space in the rear for their children to be able
to play. But was any analysis done of the size of a deck
that would neet the | ot occupancy requirenment at |ess than
70 percent?

MR JESICK: W did not do an analysis of that.
We just reviewed the application as it was presented.
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MEMBER SM TH: Ckay. Thank you. That's it.

CHAI RPERSON HI LL: All right, M. Smth. This is
either for the Patels or M. Clancy. | don’t know who went
to the ANC. Can you just tell ne about the ANC neeting and
how t hat went?

VMR, PATEL: W met with our Conm ssioner and
wal ked her through what we were trying to do even before we
went to HPRB. She was extrenely supportive, and they were
able to pass those two resolutions. And there were no real
| sSsues.

CHAI RPERSON HI LL: Okay. They didn’'t do a | ot of
anal ysis, but actually | was just curious how the neeting
went . Al right. M., I'"'msorry, M. Mhlert, is there
anybody here w shing to speak?

M5. MEHLERT: There is one person. | can let them
in right now.

CHAI RPERSON HI LL: kay, thank you. s it Ms.
Jayne? Ms. Jayne, can you hear me? Onh, is it Payne, or
Jayne, Jayne? Patricia? Patricia, can you hear ne?

Ms. Mehlert, do you know if she’s on nute or --

M5. MEHLERT: She’s unnut ed.

CHAI RPERSON HI LL: Okay. Patricia? O©h, here we
go. There's the canera. Patricia? Can you just hear ne?
| mean, we can’t hear you. You might want to call in. Do
you want to call in? You can nod. | can give you the phone
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nunber. The phone nunber to call in, well, | just got rid
of it. The phone nunber, Ms. Jayne, if you can hear neis --
can you hear ne? O just raise your hand i f you can hear ne.
Can you hear ne? Ckay, you can hear ne. So if you want to
wite this down, 202-727-5471, once again, 202-727-5471, if
you want to call that nunber. Just raise your hand if you
heard ne.

Patricia, did you -- oh, okay, you re dialing.
So you heard the phone nunber. That’'s all right. As |ong
as you heard the phone nunber. That’'s okay.

M5. JAYNE: Can you hear nme now?

CHAI RPERSON HI LL: Yeah, | can hear you wonderful .

M5. JAYNE: COkay. Hold on a second. | need to
turn to the volunme down on ny | aptop.

CHAI RPERSON HI LL: O if you just want to step out
of that room that's also fine. You don't need the screen.

M5. JAYNE: Ckay. | just -- Are you hearing the
echo?

CHAI RPERSON HI LL: Alittle bit, but not that bad.

Why don't you just step into another room --

MS. JAYNE: (Kkay.

CHAI RPERSON HI LL: -- with your phone.

MS. JAYNE: Yeah, okay. Yeah, maybe that would
be easiest. The joys of technology. M nanme is Patricia
Jayne and | live at 1653 Harvard Street. | live behind the
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Appl i cant and basically one house over.

The first thingl'dliketosayisthat thisis --

CHAI RPERSON HI LL: Just one second, M. Jayne.
Hold on a second. How do you say your |ast nanme?

MS. JAYNE: Jayne, J-A-Y-NE

CHAI RPERSON HI LL: Ckay. Did you -- did you
conplete the oath? | think you did.

MS. JAYNE: Yes, | did.

CHAI RPERSON HI LL: Ckay, great. And then Ms.
Jayne, you'll have three mnutes to give your testinony and
you can -- I'mgoing to tinme you. 1'Il let you know. It's
not an exact. But go ahead and begi n whenever you'd |ike.

M5. JAYNE: Ckay, thank you. Yes, | reside across
the alley and basically one house over fromthe Applicant.

The t opography of the Applicant's lot is no different and it
is certainly not an extraordinary. The fact that they have
no backyard was a choice that was made when the house was
renovated. They chose parking spaces over a backyard. The
houses -- the two houses i medi ately west of ne, those that

are behind the Patel's, the Applicants on Harvard Street have

no backyard. They have parking. This is a choice that
peopl e have made in this alley. |It's not extraordinary at
all.

What this would do is give themthe best of both
wor | ds. It would give them parking and a backyard at the
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expense of noving their living space 16 feet closer to the
second fl oor bedroons of ny house because their ground | evel
Is at the second floor |evel of ny house. They're asking to
put in a deck and extend their living area closer to ny
living area. That has an inpact on privacy and noise. And
while it is lovely that they desire backyard space and play
space -- | had children | raised in this house, | realize
that -- There are many children who don't enjoy that. And
as |'ve said, the houses behind on Harvard, many of themhave
no backyards. They've chosen parKking.

This al so creates this non-garage, garage, which
creates a negative space, which is very unsafe in the all ey.
During 2021, a wonman was attacked in a space like this close
to M. Pleasant Street. This is a great concern for those
of us who use the alley all the tinme. The Applicants have
a backyard. It's small, but when you choose to live in a
t ownhouse, you don't get the space that you would in a single
fam |y house on a nuch larger lot. These are what they are.
When you live in these townhouses, that's what we have.
Thank you. That's ny statenent.

CHAI RPERSON HI LL: Okay. Thanks, Ms. Jayne. M.
Jayne, did you go to the ANC neeting?

M5. JAYNE: That's sort of a yes and no questi on.
The ANC deci des everything by -- on a Google group. And the
resol uti on was agreed upon by the Conmm ssioner before the
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nmeeti ng. In general, |'ve learned that it's not worth --
once they've made a decision, they are not in the |least bit
Interested in any kind of input from neighbors what soever.

CHAI RPERSON HI LL: Ckay. | nean | got you. So
you didn't -- you just didn't think it was necessary. |f you
did it again (audio interference).

M5. JAYNE: It's sort of a waste of tinme and
effort.

CHAI RPERSON HI LL: CGot it, okay. Let's see. All
right. Do ny fell ow board nenbers have any questions for the
W tness? No, okay. And then let's see, M. dancy, do you
have any questions for the w tness?

MR. CLANCY: No, sir. | would add, | think M.
Jayne was there at the Historic Preservation board neeting
as wel | .

CHAI RPERSON HI LL:  Ckay. Okay. Al right M.
Jayne, if you want to stay on the line, because | believe

you' re on the next case as well.

M5. JAYNE: Yes.

CHAI RPERSON HI LL: Ckay. Wy don't you just go
ahead and stay on the line. Gkay? And then -- O actually,
you know, Ms. Mehlert, if youcan -- is it possible to renove
Ms. Jayne from the room or that's not possible -- or nmute
her ?

MS. MEHLERT: | can nute her, | believe.
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CHAI RPERSON HI LL: Ckay, great. All right, thank
you. Al right, let's see. Al right, I'mlooking at the
OP report here real quick. M. Jesick, can you hear ne?

MR JESICK: Yes, M. Chairnman.

CHAI RPERSON HI LL: Can you go over the prongs of
the variance test just real quick for nme again?

MR JESICK: Sure thing. GCkay, the first is, is
there an exceptional situation leading to a practical
difficulty? In this case, we have quite a drop in grade from
the front of the house to the rear of the house. So the
Patel's live in a two-story, plus cellar house. The grade
of the alley is a full story below the cellar |evel. So
we' re tal king about quite a grade drop here across the depth
of the lot. Wy is that a practical difficulty? There's a
-- There's a small rear yard today; however, it's not very
usabl e. If this were a flat |ot, the back part of the |ot
woul d be wusable. It's only because of the exceptional
situation that, that rear part of the lot is not useable.
So what they're trying to do is build a deck to increase the
living space. And that creates the need for really -- it's
technically a building, even though it's at what we would
normal |y consider the ground plain at the rear of the house.
So that's the first prong.

Then the vari ance test asks is there a substanti al
detriment to the public good? WlIl, we |ook at things |ike
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air and light and privacy. This is at the sane |evel as
adj acent decks or rear yards. So there's not going to be an
I npact to air. There mght be a slight increase In shadow
due to the fence, but that"s just a typical addition we see
across the city where a fence creates a slight amount of
shadow.

In terms of privacy, you know, there would be
potentially some additional views into neighboring houses on
Hobart Street. Again, that"s typical of a rear yard addition
that you would see anywhere. They would have a six foot
privacy fence around the entire perimeter of that rear deck.
So you know, views iInto adjacent properties including, you
know, other properties on Harvard Street would be minimized.

And then in terms of the intent and purpose of the
regulations, you know --

CHAI RPERSON HI LL: Okay. That"s all right, Mr.
Jesick. We"ve got it.

MR, JESI CK: Okay.

CHAI RPERSON HI LL: 1 was kind of just wanting to
hear a little bit more about the discussion of the fTirst
prong. All right. Okay. All right, I"ve got nothing else.
Do my fellow board members have anything? And if so, raise
your hand. All right. Mr. Clancy, do you have anything --
Oh, I"m sorry. Ms. John -- Vice Chair John?

VICE CHAI R JOHN: Thank you. Mr. Jesick, did you
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hear the testimony of the neighbor across the street just
now? And did you have a comment?

MR JESICK: 1 did hear the testimony. You know,
I think, just relying on the Office of Planning"s Analysis,
which i1s the Applicant has met the variance test and the
special exception test. The one i1ssue that came up seemed
to be privacy. We concluded that there would be no undue
impact on privacy, specifically regarding Harvard Street.
There would be a six foot high privacy fence completing
surrounding the Applicant®s deck, so you know, when looking
to the south, you know, when using the deck, you would be
looking up at the sky, not at, you know, other people’s homes
across the alley.

VICE CHAIR JOHN: Okay. And Mr. Jesick, please
remind me of the width of that alley. |Is it 15 feet?

MR JESICK: Yes, 15 feet.

VICE CHAIR JOHN: Ckay. All right, thank you.

CHAI RPERSON HI LL: GCkay. Anyone else? Al right.
M. dancy, do you have anything you' d like to add at the
end?

MR, CLANCY: No, sir. Just as a point of order,
| just wanted to clarify by Ms. Jayne's testinony that it's
an open space. It's not living space that's going any
further towards the alley, just the open space. Qher than
that, I'mall good. Thank you.
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CHAI RPERSON HI LL: Ckay. |'mgoing to go ahead - -

MS. PATEL: My | -- could | just add, | just
wanted to the let the Board know that | did reach out to Ms.
Jayne to try to get her input prior to this neeting given
that she had concerns at HPRB as well. And unfortunately
didn't receive a response, but do respect the fact that she
was able to share her opinions today.

CHAI RPERSON HI LL: Ckay, thank you. M. Smth?

MEMBER SM TH. Yeah, |I'm sorry. | actually had
a question for M. Jesick -- one last question for M.
Jesick. What is necessitating -- you may know or you may not

know because it's a term nation by the Zoning Adm ni strator
-- what is necessitating the special exception for the
accessory building? That the area underneath the deck is
consi dered a garage?

MR JESICK: Yes. It's alittle unfortunate but
the -- you know, the structure that is being proposed would
gualify as a building. And it would be technically | ocated
within the required rear yard. And an accessory building
per, | think it's Section 5004 cannot be located within a
required rear yard. So that's where that special exception's
com ng from

MEMBER SM TH: Ckay. Do you know the reason why
the Zoning Adm nistrator interpreted this as a buil ding?

MR.  JESI CK: Well, you have to look at the
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definition of a building. It says sonething to the effect
of , you know, is supported fromthe ground with columms and
has a roof. And that's about it. So you know, this would
per the regul ation, be considered a buil ding.

MEMBER SM TH: Ckay. Regardless of its size,
okay. That's what you're saying?

MR JESI CK:  Yes.

MEMBER SM TH: It's just because the structure is
supported on posts, okay.

MR JESICK: And it has a roof technically.

MEMBER SM TH: Ckay. All right, that was the only
guestion that | had. Thank you.

CHAI RPERSON HI LL: Al right, thank you. Ckay,
"' mgoing to go ahead and cl ose the hearing on the record if
you coul d excuse everyone, M. Mehlert.

(Pause)

CHAI RPERSON HI LL: GCkay, | nmean | thought that the
Applicant did a good job explaining howthey' re neeting the
criteria for us to grant the relief requested. | was kind
of struggling with the area variance i ssue. And upon further
di scussion with the O fice of Planning, | understand howthey
are getting to the exceptional -- the first prong of the
task. | kind of, sonewhat disagree a little bit with it, but
| will agree with their analysis in the end. As well as that
of the ANC and DDOT in terns of their analysis, as well as
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HPRB. | don't know whether this would nmean that other hones
in that area would qualify. That's the part that | Kkind of
struggle with. But at the end of the day, |I'mgoing to agree

wth the Ofice of Planning and their analysis and vote to

approve.
|"'mgoing to go around the table. Dr. | manura?
DR | MAMURA: Thank you, M. Chair. | see this
as a pretty straight forward case actually. | certainly

understand Ms. Jayne's comment that when you search for a
honme, it's a choice and you accept all the elenents of the
home t hat you purchase. And that said, | al so understand t he
Appl i cant's exhaustive request given the tinme and noney t hey
put into this and the outreach effort to nake inprovenents.
And they noted that at the HPRB that they are the exception
up and down the alley without an i nprovenent like this. And
| think as we note, a picture speaks a thousand words, right
-- or is wrth nre than a 1,000 words. So the
Hobart/Harvard all ey, the photographs up and down show t hat
they are in fact an exception.

There are garage structures that extend to the
edge of a lot. | think that there is a danger to what ny
nei ghbors to the right and left do. And | want to do the
same. However, | think they neet the three prong test, you
know, for the area variance. There is intentional difficult
due to the extrenme grade change. No doubt. Right? There's
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really no inpact to light and air or really, the view wth
the alley back there.

And you know, our zoning regul ations are good, but
they are al so inperfect and that's why we have the BZA. It's
not a one size fits all. And so there are these sort of
speci al cases. And | certainly think that what they're
asking for is reasonable. And I think it goes well beyond
really additional area to play for their children. You know,
it's really about the use of the property after the Patel's
decide to (audio interference). And so what they're asking
for and what they're trying to do, | think neets the speci al
exception relief and the area variance. And it does in fact
pronote open space on the lot. And | certainly give great
wei ght to OPs report. HPRB has weighed in on this and al so
agrees. So | am prepared to support the Applicant.

CHAI RPERSON HI LL: Al right. Thank you, Dr.
| mnura. M. Smth?

MEMBER SM TH: | do nostly agree wth the
statenments that my col | eagues have stated. | do believeit's
fairly straight forward for the special exceptioncriteria --

| nmean the special exception before us. But in |ooking at

the variance -- if you go through the variance prongs -- the
three different prongs. | start off with no substanti al
detriment to the public good. | do agree with not being a

substantial detrinment to the public good. They are posing
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an open deck to the rear of their property, open to the sky.
And largely in line with the adjacent property owners, they
all have garages to the rear of their properties. And |
woul d note that probably the majority of these garages are
nonconformng to the current zoning regulations. And they
woul dn't be able to be built in their current manner, today
by right because they're all in the required rear yard. And
they all have the topographic issues that this sanme property
owner has.

No substantial inpairnent to the purpose and
integrity of the zoning regul ations. | do agree that it
would not have a substantial detrinent to the zoning
regul ati ons. So | agree with the Ofice of Planning and
their analysis of that. But where | do depart is the first
prong, the question about practical difficulty. The basis
of the argunment that OP and the Applicant is stating i s based
of f of topography. And | fully respect that and understand
that, that there's a nmjor topographic slope that would
necessitate the construction of this type of decking system
in order for themto have an open space that is at the | evel
of their -- probably the primary building level of their
hore.

Where it differs is the practical difficulty
because | do believe that the Applicant does have the ability
-- in other cases we've seen this where the lot is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

54

essentially small. The dwelling unit is essentially |large
for the lot. They do have space to play with and so far,
they haven't exhausted their ability to construct up to the
speci al exception criteria. The way that | seeit, it should
be, you know, | ooking at -- |ooking at the hardship, whether
the -- what we should be |ooking at from ny standpoint is,
I's there an exception to hardship for themto be able to use
the property or construct sonething reasonable on this
property? And | do believe that they have enough percent age
of available I ot occupancy available for them to construct
a reasonable -- reasonable size deck to the rear of this
property in accordance with the zoning regul ati ons that does
not trigger an analysis of -- a variance analysis or trigger
a vari ance.

And the question about the adjacent property
owners -- the entire block is probably -- it |ooks to be
nonconform ng just me | ooking at a visual analysis of that.

And that's nore of an argunent of ny neighbors get all the

way to the rear, | should too. But that's not the basis of
anal yzing a variance. Just because your adjacent property
owners have that, does not necessitate you being able for us
to grant variances. You know, us granting a variance is
based off of the situation at hand for that property owner
alone. And | don't -- I'"'mfailing to see how t hey neet that
first prong. So with that, | will not support the variance.
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CHAI RPERSON HI LL: Ckay. Let's see. Let's go
with M. Bl ake.
VMEVMBER BLAKE: VWll, this is a little bit nore

difficult than | thought initially because it nakes a | ot of

sense to have this work. | do agree with the special
exception that the criteria' s been net, so the focus will be
on the variance analysis. | do agree wwth M. Smth, it's

a stretch on the first prong because of the topography being
a common topography along the alley -- those several houses
al ong the alley.

Were | differ a little bit though is | do think
that the fact that there is a yard of some sort that exists
that's very small, 8.5 x 19 to tal k about, that's not really
useful space. And the ability to increase your space by 1.5
| inear feet, which represents less than 30 square feet
doesn't create a useful space as well for a rear yard. And
granted that was a choice that was made at sone point by
another, the fact that it was self-created i s not a detri ment
to a -- it would not work against the case for practical
difficulty in an area vari ance.

So | dothink that in this case, the conbi nati on
of the fact that, that retaining wall doesn't really give you
a useabl e space. And | wouldn't -- for a bal cony, you know,
yeah, | get it. But for an actual rear yard, | think it's
i nconsistent with the fact that other people do have their
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rear yards even though they were created in a nonconform ng
way at a different point in tinme presunmably. So in that
case, | dothink it's consistent with the public good. And
| do think the privacy issue is protected by the 15 foot
alley, as well as the 6 foot fence for protection on the rear
side. And not inpacting privacy that way necessarily on the
rear nei ghbor across the alley. So overall, | think I would
be i n support of this variance relief, as well as the speci al
exception.

CHAI RPERSON HI LL: Al right. M. John?

VICE CHAIR JOHN: Thank you, M. Chairman. I
think I'm going to support this application. The area
variance doesn't require a standard of undue hardship in
terms of the inability to conply with the regulation. And
| think that based on the record, the Applicant has net the
practical difficulty standard because basically the rear of
the property is not usable in terns of the significant drop
fromthe first floor to the second floor. There are two
floors, which is what | wanted to be clear. | under st ood
that we were |ooking at a drop of two floors. And so that
space is really not usable.

And what the Applicant is trying to do is to
creat e outdoor space -- usabl e outdoor space. And so in that
context, | think the Applicant has net the requirenments. And
| agree with Dr. Imanmura that sonetinmes the regul ations do
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not fit perfectly the way we would |Ii ke themto. And in this
case, | believe that it's reasonable to conclude that there
Is practical difficulty. And so |'m going to give great
weight to the Ofice of Planning's analysis and | wll
support the application.

CHAI RPERSON HI LL: Al right. Thank you, M.

John. Al right. Thank you all for all of your thoughts.
I'm going to go ahead and mnake a notion to approve
application No. 20663 as captioned and read by the Secretary
and ask for a second, M. John?

VICE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: M. My, if you could take a
roll call.

MR, MOY: Yes. Thank you, M. Chairman. Wen |
call each of your nanmes, if you would please respond with a
yes, no, or abstain to the notion nade by Chairnman H Il to
approve the application for the relief that's being
requested. The notion to approve was seconded by Vice Chair
John. Zoning Comm ssioner, Dr. | manura?

DR | MAMURA:  Yes.

MR MOY: M. Bl ake?

MEMBER BLAKE: Yes.

MR, MOY: M. Smth?

MEMBER SM TH:  No.

MR. MOY: Vice Chair John?
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VICE CHAIR JOHN:  Yes.

MR MOY: Chairman H Il ?

CHAl RPERSON HI LL:  Yes.

MR MOY: Staff would record the vote as 4-1-0 and
this is on the notion nmade by Chairman Hill to approve
seconded by Vice Chair John to approve. Also in support of
the notion to approve is M. Blake, Dr. Imanura, and of
course Vice Chair John and Chairman Hill. Opposed to the
notion, voting nois M. Smith. The notion carries on a vote
of 4-1-0.

CHAI RPERSON HI LL: Okay, great. Thank you. M.
Smth, that nust be your "No" blazer that you' re wearing.

VMEMBER SM TH: | guess. There's been a |ot of
"yes's" on this thing too.

CHAI RPERSON HI LL: All right. Let's go ahead and
take a break. Okay? Let's cone back in like ten m nutes.

Ckay? Thank you.

(Wher eupon, the above-entitled matter went of f t he
record at 11:37 a.m and resuned at 11:49 a.m.)

MR, MOY: Al right. The Board has returned to
its public hearing session after a quick break. And the tine
is at or about 11:49 a.m in the norning.

The next case application is No. 20658 of 1650
Harvard Street NWWashi ngton DC, LLC, captured and adverti sed
for special exception relief from the penthouse setback

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

59

requi renents, Subtitle C, Section 1504.1, pursuant to
Subtitle C, Section 1506.1, and Subtitle X, Section 901. 2.
Thi s woul d expand t he exi sting penthouse of a detached seven
story multi-unit residential building, RA-2 Zone. Property
| ocated at 1650 Harvard Street, NW Square 2589, Lot 847.
And the only thing I have for you, M. Chairman, is that the
Appl i cant subm tted their PowerPoint deck within the 24-hour
bl ock.

CHAI RPERSON HI LL: Gkay. Unl ess the Board has any
I ssues, |'mgoing to go ahead and put that into the record.
M. My, if you could have the staff just add that into the
record for us, so we can take a look at it while we're going
t hrough this.

M. Uz, could you introduce yourself for the
record pl ease?

MR UTZ: Sure, thank you. ['m Jeff Uz with
Goul ston and Storrs, here on behalf of the Applicant.

CHAI RPERSON HI LL: Okay. M. Utz, if you want to
go ahead and us wal k us through your client's application and
why you believe that we should grant the relief requested.
And 1'm going to put 15 mnutes on ny own clock just so |
know where we are. And you can begi n whenever you like.

MR UTZ: Geat. Thank you so much. Could we
pl ease pull up the presentation? And thank you for bringing
that into the record. We apol ogi ze for mssing the 9:30
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deadl i ne on that yesterday, but we were resol ving a condition
with DDOT that we'll show you in a few mnutes, we believe
we have successfully done. So | think it is for the good of
t he application.

But as | said, I'mJeff Uz wth Goul ston. ['m
here on behalf of the Applicant. Wth ne today is Art Linde,
the Applicant, Joe ljjas of Soto Architecture, the project
architect. And we really appreciate getting on the schedul e
today and you all taking the tinme wth us.

The property as nentioned is 1650 Harvard Street
NW It's Zoned RA-2 and it's | ocated on a 38, 000 square foot
lot. It is currently inproved with a seven-story residenti al
buil ding that was constructed in 1928, but it requires
signi ficant updating. And as our team can detail, the
exi sting building comes with a host of design chall enges as
part of that updating that are associated with the building's
ol der conditions; the configuration and structural support
system

So the project wll nmaintain the existing
exterior, while nodernizing and renovating the interior of
the building. It also includes the addition of a habitable
roof structure, which is what brings us here today for the
need for relief. The total unit count after the project wll
be approximately 182 units. And the project will generate
a housi ng production trust fund contribution of approxi mately
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$309, 000 as a result of that habitable roof structure.

As we described in the application materials, the
project has involved a great deal of planning and
coordi nation between the Applicant and the Harvard Hall
Tenant Association. This coordination has spanned several
years and Art can detail it nuch nore than |I. But the
Initial concept and the Tenant Associ ation i nvol venent began
in the Summer of 2018 and has progressed steadily over that
time. Utimately kind of running into | oggerheads with the
update to the text that updated the restructure regul ations
i n Decenber of |ast year.

So with that, can we go to the next slide pl ease?
Thank you. The project has been designed to be conpliant with
the roof -- wth the zoning regulations governing roof
structures that were in effect prior to that anendnent, which
was noted as Zoning Comm ssion Order No. 14- 13E.
Specifically, the project's restructure is set back from
exterior walls |l ess than one to one, but at | east one-half
to one from Quarry Road and Harvard Street NW which we can
show you exactly how that falls on the site and where that
is in the roof structure. This setback is one-half to one
or greater. Setback fromthose to exterior walls woul d have
actually conplied with the roof structure regulations that
preceded the Decenber text anmendnent that updated the
restructure regul ations.
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However, the project was not able to obtain all
Its approval s prior to the effectuation date. So that brings
us here before you today to request one area of relief,
specifically special exception relief for the one to one
setback for the exterior walls along Quarry Street and
Harvard Street because they are not able to conply with the
one to one set back under new section 1504.1(c)(2) in Subtitle
C. So we believe that the relief that we're requesting neets
the standards of approval set forth in Subtitle C, Section
1506.1 that sets forth the special exception standards and
we can detail those for you today.

Next slide please. One nore. Thank you. So the
t eamhas been i n consi stent conmuni cation with the community,
the O fice of Planning, and DDOT. W have presented the
project to ANC 1C. Actually went there on Decenber 5th of
2021 and then on January 5th of 2022. And the ANC voted to
support the relief that ANC letters in the record as Exhi bit
19. Also as noted on the slide, the Ofice of Planning has
submtted a report that recommends approval as Exhibit 24.
DDOT filed a Report of No Objection. That's also in the
record as Exhibit 25.

DDOT requested that a condition be included that
had several elenents that revolved the transportation
managenent plan for the project. And that was the one that
| was nentioning at the beginning of nmy introduction. And
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then posted here, which | knowit's a | ot of dense text, but
one that we wanted to call your attention is the first one
that has the bolded text init. W worked wth DDOT staff
to cone to aresolution on that first bullet in a manner that
they were satisfied wth. So ultimately we are happy to
agree to this condition regarding TDM neasures as part of
their condition for no objection.

CHAI RPERSON HI LL: G ve ne a second, M. Utz.
saw the one that DDOT had originally proposed with you guys.
So you' ve tweaked the first one?

MR UTZ: We tweaked the -- Yes, sir. W tweaked
the first sub-bullet. And so the edits that are shown -- the
new | anguage i s bol ded. And then the | anguage that DDOT had
-- that we struck is crossed out. So this is based on the
DDOT condition fromtheir report, Exhibit 25.

CHAI RPERSON HI LL: And al |l the other ones are nade
t he sane?

MR UTZ: Correct.

CHAl RPERSON HI LL: Ckay.

MR, UTZ: And so just so you know what this
relates to is it relates to setting a floor for parking
pricing -- for the anmount that these parking spaces are
| eased out for. So there's a concept here where we have
returning tenants and they al ready have | eases and t hey have
par ki ng spaces. So those are carved out by the first bol ded
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portion of the |anguage here. And as Art can explain, this
project 1s something that"s kind of hand and glove between
the owner and an existing tenant. And the key part of this
project i1s those tenants coming back. So we can®"t unwind or
in some way alter their parking spaces, so what"s why they"re
carved out 1n the first bolded language piece. And then the
second piece just updates the formula that DDOT wanted to set
out, so that the spaces aren"t offered so cheaply that it
encourages parking is the --

(Simultaneous speaking.)

CHAI RPERSON HI LL: Okay. 1I1°"m just trying to --
I*"m just trying to compare the DDOT order. And it seems like
all the other ones -- This i1s Slide No. 4 on Exhibit 39, i1t
looks like what I*"m looking at now, which is 1 think what
you"re showing us. Okay, you can go ahead and continue, Mr.
utz.

MR, UTZ: Great, thank you. We have been in touch
with DDOT about this. DDOT 1indicated that they are 1iIn
support of the update -- the condition as represented on this
screen, which would allow for there to not be any outstanding
Issues or conditions in the record from the ANC or the
agencies or any person or party at all.

CHAI RPERSON HI LL: Right. So that"s your
testimony, Mr. Utz. Correct?

MR, UTZ: Essentially, yes. W do have nore. W
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do have the slides boiled dow in a little bit nore
stream i ned manner if you would |like us to wal k through and
show you sone of the specifics of the relief.

CHAI RPERSON HI LL: Let"s hear i1t again, Mr. Utz.
I"m just trying to understand a couple -- Anyway, for the
record, I"m getting your testimony, which i1s DDOT has agreed
to your tweaking of that first line. Correct?

MR UTZ: Correct.

CHAI RPERSON HI LL: Okay . All right, please
continue.

MR, UTZ: So that brings me to the end of my
piece. | would like to turn it over to Mr. Linde to speak
about the Applicant, the Tenant Association, and some other
components of the project.

CHAlI RPERSON HI LL: All right, Mr. Linde. Mr.
Linde, if you could introduce yourself when you start to
speak please.

MR. LINDE: Yeah, thank you. My name is Arthur
Linde -- Art Linde. I am a Senior Project Manager with
Akelius Real Estate Development. We®"re an international real
estate development firm that specializes in rehabilitating
in-town urban multi-family properties.

This property is currently 156 units. It was
built in 1929. | think the important thing to note in the
design portion is that all of the systems; MEP, Fire and Life
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Safety, access control and elevators are in complete shambles
and have to be fully replaced. Our proposed project was done
as a true partnership with the Harvard Hall Tenants
Association. The engagement began with them in November of
2018. And detailed discussions continued over the course of
several years. Slow moving, but always progressing in a
positive direction. As a result, we have developed a program
to maintain the original exterior architecture, while
creating a modern Class A apartment building with brand new,
fully code compliant state of the art energy efficient
systems. Truly a collaboration between the developer and the
building®s existing tenants and possibly and hopefully a
model for other projects in the District.

Each and every remaining tenant has spent
countless hours with our design team to tailor their new home
to their needs and desires. We"re not speaking of paint
colors and tile selections, we have customized floor plans,
customized bathroom locations, closet sizes, appliances, and
much more for all of our returning tenants. In order to
provide this level of customization for our tenants, there
iIs no floor plan and no vertical tier, which is identical
from floor to floor or unit to unit. It was not until we
established the location of the stairs and the elevators that
we could begin the process of working with the individual
tenants to design their new homes.
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The process was iterative and complex. With each
change 1n one unit, having a ripple effect on i1ts neighboring
units. And every change in the broader floor plan, changing
the vertical systenm. And 1"m speaking of the plumbing
risers, the MEP shafts, the electrical feeds, et cetera. And
i1t wasn"t until we completed the work with every tenant that
we could begin to design the vertical systems. So it was a
very long and very complex process. Ultimately we were able
to produce 182 units, an increase of 26 units, nine of which
are iIn this new penthouse addition. It 1s the iIncrease 1In
unit count and the design of the penthouse units, which
provides the engine that allows for this collaborative
partnership with the existing tenants to proceed.

In the end, we have a memorandum of understanding
with all of the returning tenants. I really want to
emphasize that this project with designed with the tenants
and under the current zoning regulations as they existed up
until we filed for our building permit. |In fact, the zoning
regulations existed several months after we filed for our
building permit.

On the previously allowable restructure setbacks,
we were able to locate the egress stair that deposits the
evacuates directly onto the street as is required by the
construction code. And we could locate the el evator banks
within the existing structural systens. Wthout the
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requested relief, we would have to, if even possi bl e redesign
and rel ocate the new stair tower and t he new el evat or banks,
which would in turn necessitate starting over wth every
tenant in the redesign of their custom hones. This process
woul d take at |least nine to twelve nonths, what it took the
| ast time around.

It's inmportant for you all to know that the
exi sting tenants have al ready been rel ocated. They rel ocated
before the zoning changed. And these tenants have deep
relationships wwth us and with the building and they are
obvi ously anxious to return to their hones. In the end,
we're conplying with all of the changes to the code and al
of the codes that existed. W have conplied with stormwater
managenment, we conplied with green area ratio, which is no
small feat in a building built in 1929 to occupy 100 percent
of lot. W' ve revised and responded to the new 2020 energy
code. And finally, the building will have a 70-watt plus
sol ar system on the penthouse roof. W're not going to be
just solar ready, we're going to be solar installed. It's
a great project and | thank you very much for your tine and
consi deration in our request.

MR UTZ: | think if we could show you a few pages
that are particular relevant for the relief, Joe is cued up
to speak to those a bit if we could go to sone of the

subsequent slides pl ease.
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MR 1 JJAS. Good norning, everybody. M nane is
Joe ljjas. |I'man architect with Soto Architecture and Ur ban
Design and the project architect for this project. As Art
mentioned, you know, he <covered a lot of the broad
principles, but 1'"'mgoing to take a quick step back on just
| ocati on and context for the project.

So this project is |ocated at the intersection of
Harvard Street and Lanier Place. Harvard Street is to the
north, Lanier Place is to the east, and then Quarry Road is
to the south. Quarry Road is actually a dead end road that
does not intersect with Lanier Place due to the significant
grade changes. The project is donminantly consistent of ol der
exi sting residential apartnent buil dings around the areawith
attached and sem -detached row homes on the north side of
Harvard Street. Due to the grade change, these honmes are
wel | el evated by Harvard Street with retaining walls that are
roughly equivalent to our fourth and sixth fl oors, depending
on the | ocation on Harvard Street. Qur existing buildingis
approxi mtely seven stories. As Harvard Street |eads down
to Rock Creek Care, a significant grade change results in a
bui l di ng that's perceived as five, siXx, or even seven stories
of grade, depending on the street you're on.

If you' d go to the next slide please. Har var d
Street is domnated by mature trees currently as well. And
the building itself is well set back fromHarvard Street with
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a significant public space in front of the building. The top
left inmage is the intersection of Lanier Place and Harvard
Street. You can see the elevation of the building. And the
next one is Harvard Street straight fromthe front. And then
on the back side, the view from Quarry Road, the interior
courtyard of Lanier Place will provide different el evati onal
changes of how the building is perceived.

Next slide please. The aerials we have here just
give you another idea of the surrounding context and the
scale of the buildings. And then the bottompicture is the
view fromthe current roof structure. And | do see a pretty
clear view towards the Cathedral and Rock Creek Park. And
t he surroundi ng buil dings are of equal or greater height on
ei ther side.

Next slide please. So the building is roughly C
shaped, the central interior closed courtyard of one |evel
par ki ng and one-half level is basenent. Parking access is
from Quarry Road as Art nentioned and originally built in
' 29. The intent of the project is to bring this once
per manent buil di ng back up to nodern standards whil e worKki ng
Wi th existing building residents to maintain their residence
in the building and community. There's several chall enges
associated with working in the constraints of the changi ng
regul ations in the existing building.

Critical design decisions were nade in early in
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t he process and many, nany deci sions foll owed upon those and
bui It upon those decisions. Changes to these at this point
in the project would be detrinental to the tinelines and
feasibility of conpletion. Wiile we understand there are
of ten changes in our profession, it's inportant that there's
proper resting periods and adoption periods. And while we're
aware of the potential changes in zoning and the inpact on
the building, there was not an ability for us to invest into
the existing zoning with not getting our permts done and
conpleted at the tine.

Go to the next slide please. So this is one of
our primary exhibits here. And |'m guessing a |lot of
guestions are going to derive fromthis, sol'"mgoing to try
and wal k through it all. But if you have any questions that
you'd like to specifically discuss as | go through them
pl ease just |et nme know.

The primary zoni ng change affecting this project
I s the change required of how sides set back fromone to one-
half to one to one. So the relief that we're requesting is
the 3 foot 6 setback required on the railings. W are
currently providing 2 foot 11. However, the penthouse on the
Harvard and Quarry roadsi de has vari ous set of setbacks right
now, but the m nimumwoul d be 6 for the old regul ations. The
new woul d be 12 feet and that is highlighted by the orange
areas that are attached. Then the elevator override which
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Is to the northwest corner of the building -- it's circled
in the red oval -- is required to have a 15 feet setback.
We are currently providing 11 foot 11 setback.

So as you can see from this floor plan and
| ayout, there are several units -- nine total up on the
rooftop, as well as a resident anenities space and outdoor
resi dent and maybe deck spaces. The railings and both the
bui l ding wal s on both Harvard Street to the north and Quarry
side to the south are within those one to one setbacks
currently, although they were originally designed to conply
with the one to one-half setback.

Two critical areas that are nmentioned of an issue
are circled in red. And those are our vertical circulation
elements. So to the north we have the el evator override.
And then to the south, we have the new stair egress that
spans from all the way down to the basenent up until the
pent house level. One of the first tasks discussed in the
eval uation of the building was to determ ne the use of |ight
for the existing vertical circulation wth the building. And
it was pretty evident very early on that both the existing
el evator cores and the stairs would not neet per code
regul ati ons and needed to be upgraded.

As Art nentioned, we are required to egress
directly to the exterior in order to neet current stair
desi gn gui del i nes and code regul ations. In order to do that,
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we have to place the exterior stairs along the outer nost
portion of the floor plate. Continuity of fire ratings often
limt and ability and setback of CMJwalls fromthe exterior
as pent house regul ations woul d require.

Lastly, stair separationrequirenents and dead end
corridor requirenents dictated where within the floor plate
we could locate the stairs. An existing structural concrete
beans and floor structures defined the final available
| ocations for the stair tower. Essentially we are very
limted to providing a new stair only on the exterior facade
at the Quarry Road side. And in order to nmke it
structurally feasible, the stair had to be located in a
north-south type orientation to the existing structure. By
doing that, we were able to create a stair tower that would
fit wwthin the one to one-half setback. But due to head
cl earances and structural -- new structural inplenentations
of beans at the penthouse |level, we would not be able to
conply with that under the one to one setback requirenent.

Internms of el evators, the existing el evators were
deened i nsufficient for building codes in terns of occupants.
And did not provide conpliance with current accessibility
st andards either. Loads, capacity, speeds, and size all
requi re upgrades. Qur initial hope was that we could reuse
the existing shafts and provide nodern elevators with the
same | ocation. Unfortunately the shafts were not adequate
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cl earance and the existing structural beans and col umms
surrounding themw Il not allow us to expand the shafts.

W had to go find new locations in order to
provi de el evator cores wthin the building. So we exam ned
and surveyed the building and | ocated a couple of potenti al
| ocations for new shafts. And they were conpliant with the
exi sting zoning regul ati ons setbacks at the tine. One of the
shafts was able to be shifted slightly west in conpliance

with the current regulations. And then the one that we're

di scussing today was only able to conply -- or basically be
| ocated in its current location. It would not conply with
the one to one setback in its current form

Additionally, wunit design was critical to the
| ayout of the penthouse. The unit |ayouts of the penthouse
are configured to the line with both the structure and the
surface chases below. |In order to conply with the new one
to one setback, it puts the available area for units bel ow
the threshold for efficient double | oaded corridor |ayouts.
By configuring the layout in the manner that we have, we're
able to place our penthouse |oad bearing walls above the
structural beans below to be structurally efficient and
reduce t he nunber of structural interventions requiredinthe
exi sting building.

Additionally, the surface chases; primarily HVAC
and plunbing coordinate with the units below creating the
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nost efficient construction beans possible. Revi sing the
unit | ayouts would restrict our ability to provide the nunber
of units in the penthouse and reduce the efficiency.

We can go to the next slide real quick. This is
a view of the actual penthouse roof as well. As Art
mentioned, sustainability was a high level goal for this
project fromthe very beginning. So in addition to all the
hi gh efficiency equipnment within the building, conpliance
wth GAR, stormnater managenent, the new District's energy
code regul ations |led us down the pathway of a fully covered
green roof and sol ar panel ed pent house.

The reduction in the setbacks woul d approxi matel y
reduce our panel |oad by about one-third and approxi mately
2,000 square feet of green roof area would be renoved from
the site. The trick as Art nmentioned with this project is
that it's alnost 100 percent fully occupied site. W are
al ready using every avail able nmeans at grade and within the
courtyard to be able to contribute to GAR and stormater
managenment. The renoval of these two el enments woul d have a
detrinmental inpact on us neeting all of those codes.

| have several sections that go through the
pent house setbacks that we can talk about in nore detail if
you' d like. Oherw se --

(Si mul t aneous speaki ng.)

CHAI RPERSON HI LL: No. Just go ahead and just
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nove on with M. Uz now.

MR UTZ: Thank you, Joe. And thank you, Art.
Al right, so that brings our detailing of the setbacks, kind
of where they are, how they exist, and kind of why they
exist, tothe floor. One of the kind of key conponents that
| just want to draw attention to in the prior slide, if you
coul d page back one, is the yellow walls that exist. And
basically, the structural sub-work conponents, that we're
depending on as part of building the roof structure on the
plane at the top of the building, really Iimt the ability
to lay out and configure the roof structure that we're trying
to build now So that is highly constraining to what we can
do on the roof in a way that necessitates this relief.

So with that, I would close our initial
presentation. We're happy to answer any questions and
certainly happy to dive into any of these pages or any
details that you m ght want us to.

CHAI RPERSON HI LL: Okay. Can you drop the slide
there for me, Ms. Mehlert? Okay. M. Utz, if you could just
go back and | ook. | think |I'"m correct. It's exhibit 39,
slide nunber 4 that has the new tweet the | anguage from DDOT
and all the other TDM neasures. | f you could just take a
| ook at that while I go around with nmy Board nmenbers. Does
t he Board have any questions for the Applicant?

DR | MAMURA:  Yes.
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CHAl RPERSON HI LL:  Dr. I nmamura?

DR, | MAMURA: | have |ots.

CHAI RPERSON HI LL: Ckay.

DR IMAMURA: So I'll try to keep it in a |l ogical
sequence, ny questions. A lot of them(audio interference).

CHAI RPERSON HI LL: Do you want us to pull wup
anyt hi ng?

DR | MAMJURA: Yeah, actually. That woul d be
great, M. Chairnman. The last slide, if you could ask Ms.
Mehlert to pull that up. So a couple things | just want to
make note of. Certainly appreciate the 70 kilowatts of
photovoltaics that you all are attenpting to put on there,
green roofs, adding to the housing trust fund. The District
definitely needs nore residential units. So | see the effort
her e.

Comment s t hat have been made t hat t he buil di ng was
I n such disrepair, which was driving a | ot of these changes.
Highly unusual for tenets to be able to weigh in, so |
certainly conplinment the team and the Applicant for their
outreach effort wth the tenets. G oup design nmnakes
everything harder. And it certainly can handcuff your design
solution to neet regul ati ons and requirenents soneti mes. So
whil e custom zation of the floor plans are great, | think
that's where it's nowledto the difficulties that you' ve had
with your risers and | ayouts.
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For the last point, | think, that M. Uz made,
about the structural el enments there, here highlighted bel ow,

Is really dictating your solution. Wat it seens to ne as

If, you nade a comment, M. |Ijjas, about a doubl e-Ioaded
corridor. Certainly get that, trying to squeeze in
additional units. Infact, | think there's over 20 new units

that you all are adding to this building. So a couple things
there. One, why does it have to be a doubl e-| oaded corri dor?
| think, certainly, the structure here, you could get by with
a single-loaded corridor and still neet the setback
requiremnents.

| went back into the record. I"'ma little bit
confused about the timng of all of this. So, at |east from
some of the notes that | gathered, you all were in DVs,
right, while the zoning regulations here were dictating the
set back requirenents. So there's that |'mtrying to kind of
wor k through. And then, in addition to that, why or if there
was a requirenent, at least | thought, it would be prudent
to at least include in sort of your negotiations that all
t hese units are dependent on needi ng zoni ng regul ati ons here.

So it sounds as if these prom ses have been made
to these units, we knew that setback requirenents were in
play during DVs. And so, as you know, building height is a
sensitive issue inthe District. So there's alot of |ayered
guestions here. And I'mputting all that out there for M.
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Uz, to see if he has sone things to say.

MR UTZ: So | can start to respond to that.
Thank you, Dr. Imanmura. |If thereis a conplicated situation,
It's highly unusual as well. One of the really interesting,
and | think, great parts about this project is just how | ong
the process that the tenet association has gone on, that |
haven't really seen this before. And it has been so
iterative and so kind of conplicated that the phase of the
proj ect where nmuch of the kind of el enents of agreenent were
wor ked out actually started happening long before the
regul ati ons were even about to change. So that's kind of
point one is that this is a really longtail process, the
| i kes of which, | think, are unusual.

On the text anendnent itself, that also kind of
took a while. It wasn't clear to observers which way it was
going to go. Utimtely, that received its final actions in
Oct ober 14th of last year. And then it just went final and
effective on, Decenber 24th was when it was in the register.
So whil e there was knowl edge that that text anmendnent was out
there, it wasn't possible for the team to integrate that
wi t hout knowi ng that would be final. And, frankly, | think
t hey thought that they coul d have gotten through the process
faster than they, ultimately, were able to on their own,
preparing and submitting for a building permt. | don't
think that they sawthe two overl appi ng as nuch as they ended
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up doi ng.

But while they did finish those DV phases that the
regul ations were not yet final. And it wasn't clear that
they definitively would be. And | think it's such an

intricately bal anced project that to do that, to kind of step
back fromthe areas that are show ng on the page nowthat are
I n color, wiuld have changed it and would still change it in
such a manner that it would dramatically alter the ability
to do it.

There are nine units on the roof, as proposed here
and then, as you nentioned, there are sone el sewhere. First
some reconfiguration of sone floors that ultimately allowthe
pl anner to add units. But, yeah. It's a delicately-bal anced
enough project to where the loss of these habitable
conponents that we see before us would threaten the ability
todoit. | don't think that we woul d be able to do the roof
addition without these units that are shown in orange, as
i npacted by the orange.

Art, did you have any other, or Joe, did you have
any other --

DR, I MAMURA: |f | could just interject here, M.
Uz, real quickly. So | knowyou said it wasn't clear which
direction it was going to go, but the ganbl e was made, ri ght,
with this end goal, here, that you' d have to, ultimately, if
it didn't go in your direction, then you' d end up at the BZA
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t oday. And that you said, well, the nine units probably
woul dn't have been possible, right, with this sort of
configuration. So I"'mcurious if, what solutions did you
| ook at, right? Playing the conservative card, okay? If it
goes the other way, right, what is that inpact to the design
solution here? How many unit are |lost on the habitable
pent house here? And what would that solution | ook |ike?
So, surely, you sketched that out, and you | ooked
at what solutionis. And naybe, at |least at first glance for
me, | thought, all right. WelIl, maybe you | ose three or four
units based off the layout of at |east sone of your fire
exits, staircase, mybe. You nentioned, too, about the
| ocati on of your vertical circulation, right? And that you
weren't able to reutilize the existing shaft. But all that,

tonme, tells nme is that you had a freer canvas here.

So |I'm curious. | understand the points that
you' ve made. |'mcurious. Wat were the alternate sol utions
that you, at |east quickly, sketched out? And how did that

i npact this? And how many units were | ost?

MR LINDE: Well, let ne answer that question, if
| could. | think designing to a new zoning code that has
got, in sonme areas, that would have been nore allowable to
us, location of railings, if we had taken advantage of the
opportunities of the new zoni ng code and desi gned to the new
zoning code, which is nore restrictive, in sone areas, and
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the zoning code had not passed, we wuld have had a
nonconform ng building in the other way.

The layout of the units, based on the stair
| ocati ons and el evators, is what drove the uni que desi gns for
the returning tenets. So this was all decided al nost a year
ago, the layouts with the tenets. And then we have to design
the vertical systens. W filed our permt application in
Septenber. We have final DCRA approvals from all agencies
prior to the inplenentation of the new zoni ng code.

So we never, for a second, designed alternative
solutions because it would have been so incredibly
specul ative because it's driven by our arrangenents with the
tenets. And these are tenets that have been living in this
buil di ng for 40, 50, Ms. Holis has been there 60 years. And
the anmpbunt of tine it took to work with each of the tenets,
we would have started a train weck. W even have zoning
approval on the project right now, issued, | suspect, in
error because it was issued several weeks before the zoning
code changed. So we could have had a permt w thout -- DC
Water or DDLE or DDOT being nore tinely in their response,
we woul d have had a permt. So |I'mnot sure how we coul d have
designed to a zoning code that didn't exist.

DR | MMAMURA: M. Linde, thank you. It's a series
of events here, right? A series of calamties that kind of
have put us at this point --
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MR LINDE: Right.

DR. | MAMURA: -- is what it is, right? So |
understand where you're at. | understand the fact that you
have all have spent a lot of tinme wth each tenet to

specialize and configure their units. Certainly appreciate
the level of effort that you're trying to do on the rooftop,
right? So | understand that as well. So you can under st and,
at least from ny seat, |ooking at these series of events.
And | think, from the outset, in terns of the way your
approach has kind of led to this issue. It just was one of
the contributing factors to this.

Wth that, | don't want to take up any nore of the
Board's tine. So with that, M. Chair, | will yield back.

CHAI RPERSON HI LL: Al right. Thank you, Dr.
| manur a. Does anyone else have sone questions for the
Applicant? M. John?

VICE CHAIR JOHN: So, Dr. Inmanura asked the
guestion that | had. | still don't understand why the relief
is needed. If the Applicant were to renpve those penthouse
units, there would be no need for the relief, right?

MR. LI NDE: No. W would have to renove the
el evators. W'd have to relocate the stairs. W would have
to then, wth relocated elevators and stairs, start
redesi gning the units which would be inpacted by that, the
existing tenets' wunits. We would have to neet with them
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restart the design process, and then each of those designs
woul d 1 npact the neighboring tenets. And then once all of
the redesigned units with the tenets was conplete, we woul d
have to begin the process of redesigning the plunbing,
el ectrical stacks and the HDAC shafts.

But it's also a question of basic fairness. W
desi gned and took a trenendous anount of tine and effort to
design to the current zoning code. The zoning code changed
after we had filed for the permt w thout a sunset provision.
I f they had said, anybody file for a permt before the change
in the zoning code is exenpt, then we would not be sitting
her e. But the Zoning Conm ssion decided, despite our
requests to have sonme basic humanity -- | nmean, honestly, we

have so many people involved in this process.

CHAI RPERSON HI LL: 1've got you, M. Linde. |I'm
just laughing at your choices of words. | nean, basic
humani ty.

MR. LI NDE: Yeah, | nean, these are people.

They' ve made deci sions --

CHAI RPERSON HI LL: It's fine. It's all right, M.
Linde. [I've got you. I'mjust trying to get through the
guestions here.

MR. LINDE: Yeah.

CHAI RPERSON HI LL: Vice Chair John --

VICE CHAIR JOHN: | did have a foll ow up questi on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

85

| did have. W see a lot of these. This is not |like a one-
off for us. Now, | understand the elevator shaft, and |
understand all of that. But | don't understand why, | think,
the northern piece, | don't understand why there's a need for
that relief if you renove those apartnents. And | don't
understand how the floor plan for the lower floors affect
whet her or not you have penthouse units.

| think the choiceis, with the change in zoni ng,
is that, well, we have to decide whether or not we have
pent house units because we can't neet the one-to-one setback.
| mean, that's the kind of analysis | would |ike to have
heard. But | will stop for now and see if any other Board
menbers have comments.

CHAI RPERSON HI LL: Al right. Thanks, Vice Chair
John. Al right. Does anyone el se have sone questions? |
need you to raise your hand. Okay, Dr. | nmanura.

DR. I MAMJRA: Thank you, M. Chair. | just want
to confirm with the Applicant that all nine units have
al ready been prom sed.

CHAI RPERSON HI LL: Say it again, Dr. |manura.

MR LINDE: | didn't hear him |'msorry.

DR. | MAMURA: Have all nine units already been
prom sed or have been --

MR, LINDE: No.

DR. | MAMURA: So, | guess, the three units that
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Vice Chair John spoke about on the north elevation, wll
those be occupied by current tenets? O have those been
prom sed to any tenets?

MR LINDE: They have not.

MR UTZ: "Il add -- sorry. | can give nore

detail on kind of howit all fits together, if you'd like.

It is a conplicated project where these units are the reason
that the project can happen. It's not a one-for-one
replacenent with these units. But these units allow for
there to be a project.

W didn't really answer the piece of your question
before. W have considered the | oss of these units, and ki nd

of the back of the thumbnail fault is that this roof plan

woul d not be built out wi thout those units. | think it is
probably four units. |It's the three that we're | ooking at
on the top of the roof plan, and then it's also a unit at the

bottom that's kind of squeezed between the two ends of the
barbell. Those four units would not be built. And then, at
that point, it doesn't nake enough economc sense to go
forward with the rest of it, was our discussion internally.

The ot her aspect of it is, there is no other place
for us to put the mechanical conponents. The el evator
override and the stairway have to be in these |locations for

a variety of reasons, but in large part because that's where
the core -- cores are. And then also in the case of the
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stairs, it has to be closer to the exterior walls so that it
can egress for code clearance. So there would already be a
need for those conponents. Even if the four habitable units
were renoved, we would still be constrained to have a
conponent of the relief.

DR IMAMJURA: So | certainly get that, M. Uz.
And | understand that, the constraints for the stairwell and
the elevator shaft. Your comment about it wouldn't be
economcal ly viable for this rooftop, | guess, are you sayi ng
that the penthouse wouldn't be economcally viable or is it
that the entire project is hinging on this rooftop?

MR UTZ: | would defer to Art and Joe on that
guesti on. But | understood it to be an integrated

consideration. This is the driver of the ability to do it,

in part.
DR. IMAMJURA: So it's cone down to four units.
MR. LI NDE: [t's cone down to four units, the
| ocation of the stairwell, the |location of the elevator. |

nmean, the tenets noved out of this building before the zoning
code changed. So the econom cs of redesign, when we did
everything, we designed to the code that existed. Even if
there was speculation that it mght change, we didn't know
when it woul d change. Nobody, in Septenber and Oct ober knew
when it woul d change. So the economics are definitely driven
by the increased units in the penthouse. They're far nore
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val uable, plus the location of the elevators, plus the tine
It takes to respond to the change.

DR, IMAMURA: So with Vice Chair John's comrent
about those three units at the north, so the real drivers
here are the stairwell and the el evator shaft. | totally get
that. But then the questionis, well, then we're just going
to get a special exception for those three units for the
entire norther elevation there, right? So it's one thing to
say, all right. W'Il grant you a special exception for the
el evator shaft, given the sort of issues that are around that
stairwell. But nowit's the three units that, to the north
there, it's like, well, we mght as well go ahead with these
three units for the entire length of the north el evati on.

CHAI RPERSON HI LL: Can | ask -- give ne a second

here. |I'm trying get whatever questions we're trying to get
answered. Let nme do this also. I'm going to cone back
ar ound. "Il ask ny Board nenbers just hang on a second

while | turn to the Ofice of Planning, okay? And then we
can cone back, all right? M. Melhert, can you drop the
slide deck? Geat. GCkay. I|I'mgoing to turn to the Ofice
of Planning, if | could. And M. Cochran.

MR, COCHRAN: Thank you, M. Chair. ' m Steve
Cochran, for the record, representing OP in case 20658. For
the nost part, OP would stand on the record. But given the
guestions so far, there are a couple of things | think we
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shoul d nenti on. Design regulations, as all of you know,
aren't perfect. Wuld these regul ations regardi ng setbacks
have been nore perfect if there had been a del ayed cutoff
date for when they applied? WMybe. But they don't include
t hat .

Now, a special exception is one way that the code
deals wth zoning regulations that are |ess than perfect,
assuned that a certain thing is permssible under special
exception, as long as it neets the criteria. The Ofice of
Pl anni ng report goes into sone detail on why OP feels that
t he Applicant does neet the Subtitle X Chapter 9 criteria,
as well as those under 1506.1. Gven that, OP continues to
recommend that you approve the setbacks. And, by the way,
the conditions that the Applicant and DDOT wor ked out doesn't
change the OP reconmendati on. |'d be happy to answer any
guesti ons.

CHAI RPERSON HI LL: Ckay. Does anybody have any
guestions for the Ofice of Planning?

VICE CHAIR JOHN: Yes, M. Chairman. Can you
di scuss C-1506.1(c). The strict application of the
requi rements of this chapter would result in construction
that is wunduly restrictive, prohibitively costly, or
unreasonable or is inconsistent with the building codes.
Now, | wunderstand that that's true with respect to the
bui | di ng shaft, elevator shaft, and the stairs. All of that
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makes sense to ne. What doesn't nmmke sense is the three
pent house units on the north elevation. And | don't really
have a strong feeling with the one on the south side. But
| think the sane reasoning woul d apply.

" mnot taking issue wwth the fact that the units
bel ow were all customzed. | think that's wonderful. But
|'ve never seen a case where an Applicant says, | had to
custom ze the units and the rest of the building. Therefore,
| need three or four penthouse units that don't conply with
the regul ati ons, because that's what | understand you to be
saying. And |I'mperfectly happy -- may | just finish? |I'm
perfectly happy with the change for the el evator shaft and
the stairs. But | cannot, at this point, understand the rest
of the relief.

MR, COCHRAN: Let nme try to answer your question.
It does not strike OP that the Applicant, I'm trying to
remenber your exact phrase here, but that the Applicant just
decided that it would choose to not neet the one-to-one
setback regulations, or that it would choose to put the
pent house units there on the north side, regardl ess of what
was percolating within the Zoni ng Conm ssi on.

OP was working on the assunption, based on sone
conversations with the Applicant, that this project would be
fairly expensive to renovate an old building and that sone
of the revenue, that woul d enable the rehabilitation, would

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

91

cone fromthe above-nmarket rate units that woul d undoubt edly
exi st in the penthouse space. That ties in wth the timng
that the Applicant has encountered because it started the
project and negotiations with the tenets before the OP had
even, at the request of the Zoning Conmm ssion, started
crafting the draft of the newone-to-one setback regul ati ons.

So the Applicant was working wth certain
financial assunptions. Those would change, presunmably, if
you have to get rid of three or four of the high-priced
units. And | can't answer what inpact that woul d have on the
bottom | i ne and whet her the Applicant would have to go and
renegoti ate everything with the tenets. But that is what the
Appl i cant had been argui ng, and OP accepted that argunent.

The ot her consideration is, of course, would the
granting the relief be contrary to the intent of the zoning
regul ations? This would help increase, as you all have
not ed, the nunber of residential units available, it would
make a substantial contribution to the Housing Production
Trust Fund, all of which are consistent with the zoning
regulations. And it would bring into play a building that
has a fairly high sustainability nunber, given the solar
units that are on top of the building.

The design is clearly distinct fromthe rest of
the building. It's not |like they didn't set the penthouse
back. It is set back at a one-to-one ratio, facing streets
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that are relatively wde, especially Harvard Street. And the
materials are different. The color is different. It's fully
designed, yes. But it's clearly distinct fromthe rest of
t he bui |l di ng.

It's nmy understanding that one of the points of

t he setback regul ations is to nake sure that penthouses don't

| ook |i ke you're adding another floor to a building. There
Is no way that this |ooks like it's adding another floor to
the building. |'mhappy to answer any other questions.
CHAI RPERSON HI LL: Yeah, |'m just |ooking for
hands. Does anybody got anything nore for OP? Dr. | manura.
DR, | MAMJURA: Thank you, M. Chair. | just want
to make a comment that | appreciate M. Cochran's expl anati on

in sone of the points (audio interference). So, thank you,
M. Cochran.

CHAlI RPERSON HI LL: Ckay. Ms. Melhert, is there
anybody here w shing to speak?

M5. MEHLERT: Yes. Ms. Jayne is still on the
l'i ne.

CHAI RPERSON HILL: On. Gotcha. GCkay. Can you
allow Ms. Jayne in, please? Hi, Ms. Jayne. Can you hear ne?

M5. JAYNE: | can hear you. Can you hear ne?

CHAI RPERSON HI LL: Yes. Can you go ahead and
i ntroduce yourself for the record again, please, M. Jayne?

M5. JAYNE: Certainly. My nane is Patricia Jayne.
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And | live at 1653 Harvard Street, directly across the street
from 1650 Harvard Street --

(Si nmul t aneous speaki ng.)

MS. JAYNE: -- way.

CHAI RPERSON HI LL: Ckay.

M5. JAYNE: Part of 1650.

CHAI RPERSON HI LL: Ms. Jayne, you're havi ng a busy
day today. You want to go ahead and give us your testinony,
pl ease?

M5. JAYNE: Yes. Wileit's quite adm rabl e that
the attention paid by the Applicant to the tenets, | would
like to point out that there was absolutely no contact and
there is nothing in this about concern about the surrounding

properties, especially those of us who |ive directly across

the street. Harvard Street, on the north side, where | |ive,
is ahill. W have a very steep hill in front of our house
| eading down to the street. M house is roughly about the

fourth or fifth floor of the building, of the Applicant's
building. So the addition of this floor to the building has
a visual and a noise inpact on us. Yes, this is a city.
Yes, that big building was there when | bought the house.
And there's a lot of noise that cones fromit.

My concern is that there was no consideration
given to how t he bal conies and these additional units woul d
have i npact the houses. | would request that the Conm ssion
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give no weight that the ANCs -- ANC 1D, which is ny side of
Harvard Street, received the materials in Novenber and did
not do any outreach to residents, such as nyself. W did not
receive a notice fromthe BZA until just before Christnas.
1D punted to 1C, since the other side of Harvard Street,
where the building's |ocated, is a different ANC

| attended the January ANC 1C neeting, at which
the Applicants presented their materials, and | requested
that the ANC delay deliberation because we had just got
noti ce. And for a non-lawyer, architect, |I'mnot a zoning
|awyer. This is all newto ne. And the ANC 1C said, you
m ssed our transportation and zoning neeting in Decenber
You had your chance. | said, we didn't have the notice then
because there was a delay for sone reason in mailing it out
by the Ofice of Zoning.

So they based their decision on aneeting | didn't
even know existed for a problem!| didn't even know exi st ed.
So I've been on ny own in terns of fighting this, as the ANCs
have been of zero interest and use in terns of understanding
this. | can't speak to the correctness of whether the
addition of the floor and the addition of the height is
appl i cabl e. I do know that setting back the balconies is
essential to have as nuch of a setback as possible. The
noi se that we are getting now fromthe denolition alone is
so incredible that it's a big issue for those of us here who
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| ive across the street fromthis building.

So I would request that you keep the setback as

| arge as possi ble and deny this additional, I'mnot sure how

many feet it is, but to keep it as few feet away from
possi bl e. Thank you.
MR. COCHRAN. M. Chairman, you're on --

CHAI RPERSON HI LL: Ch, I'"'msorry. | was t

us as

rying

to say sonething earlier anyway. Does anybody have any

questions for the witness and, if so, please raise your
Ckay. Al right. Ckay. Thanks, M. Jayne, for

testinmony. Bye-bye. OCkay. Let's see. There's that.

hand.
your

Al

right. GCkay. Does ny fellow Board nenbers have any nore

guestions for the Applicant? Oay. M. Uz, do you have

anything you would like to add at the end?

MR UTZ: | would like to say a few cl osi ng words,

if that is okay.

CHAI RPERSON HI LL: Sure. Go ahead, M. Utz.

MR UTZ: Okay. Thank you so nmuch. | did just
want to circle back around to the standards thensel ves. And
M. Cochran described these and, | think, described them
well. | wanted to reiterate howit can relate to kind of some
of the specifics that we were just tal king about.

When it cones to a special exception, it is a

conmponent of the regulations that is set up to allow for

approval if those conditions are net. And, if so,
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different than a variance, and the considerations are,
basically, set up for the concept that triggers the special
exception to be permtted if those conditions are net. In
this case, we think we do neet the conditions for all the
conponents of our restructure relief.

The very first piece of the consideration is
whet her there is an adverse inpact on the zone plan and any
| npact on surroundi ng areas, on surroundi ng nei ghbors. And
we think that is very clearly the case here, that this does
not have an adverse inpact on neighbors. It's a de mnims
request . There is already a one-half-to-one or greater
set back that was i ncorporated initially kind of in good faith
over the course of years that, at one tinme, was conpliant,
very recently.

So the incursion that we're tal king about is not
great, but it is great enough to conpletely alter the

direction of the roof structure and, therefore, the direction

of the project. W know it will not, if permtted in its
currently proposed envelope, this restructure wll not
adversely inpact any view sheds. It won't inpact |ight and
air. And, as M. Cochran nentioned, the design of the roof

structure itself is neant to be conplenentary to the buil ding

but al so secondary toit. So it won't be visually intrusive.
And, frankly, | doubt folks even see this. It's also
shrouded in trees. There's a really strong, fantastic tree
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canopy, particularly along Harvard Street that wll, frankly,
hide the ability to see this atop the buil ding.

The second part of the consideration for relief
Is that reasonable effort has been made for the housing
mechani cal equi pnent, stairway, and penthouses to be in
conpliance with the requi red setbacks. And that is sonething
that M. Diaz detailed, that that was an area of significant
study, and the building is highly constrained as to where
t hose nechani cal conponents can be located. Basically, we
I nherit the core and the stairways that we have, vertically,
and there isn't much we can do once we get to the roof plane
to alter those conditions.

The third grouping of relief considerations isthe
one that | think we tal ked about the npbst, which is where
it's, CG1506.1(c), where there are four subconponents within
that portion of the relief consideration and standards. And
the Applicant is to neet any one of those four considerations
to allow for the approval of the special exception. Inthis
case, we think we neet at least two, and the two relate to
much of what we were just talking about. It's the first and
the | ast one, 1506.1(c)(1) and 1506. 1(c)(4).

There is sone overl apping | anguage in those two
conponents that speak to strict conpliance being unduly
restrictive, prohibitively <costly, or unreasonable or
i nconsistent with the building codes initeml. In item 4,
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It speaks in simlar |anguage about operating difficulties
or conditions relating to the building or surrounding area,
maki ng full conpliance unduly restrictively, prohibitively
costly, or unreasonable.

Those pieces relate to all the conponents of the
restructure that we're asking you to approve today, both the
mechani cal space, the el evator override in the stairway, but
al so the habitable space that we fairly desperately need to
power the rest of the project. It will be unduly costly and
prohibitive if that space isn't allowed to be integrated
wWithin the project itself.

So we would ask the Board to consider kind of
holistically this request, in light of the special exception
standard itself and the kind of path forward that it gives
us. In light of those considerations | just laid out, but
al so uni queness of the tine here, that this started so | ong
ago, literally four years ago, with the tenets inthis fairly
fantastic nodel that we can deal with tenet associ ati ons and
keep folks in place, that create a uni que need for this | ook
at a special exception nmechanismthat is fairly perm ssive
under the regul ations.

So with that, |I'm happy to answer any other
guesti ons. And | really appreciate your time and your
guestions and focus on our request. Thank you so nuch.

CHAlI RPERSON HI LL: Thank you, M. U z. | was
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| ooki ng at your slide deck. Ckay. Does anybody have any
questions for M. Uz and, if so, raise your hand. Al
right. 1'mgoing to go ahead and cl ose the hearing and the
record. |f you would excuse everybody, M. Mehlert.

(Pause)

CHAI RPERSON HI LL: OCkay. | appreciate everything
the Board -- this had nore questions to it than | had
originally thought. However, | appreciate all of the
comments that the Board has given us. The Applicant al so
kind of -- sone of it, the argunent seened togoinalittle
bit of acircle. However, | do think that, I'mkind of going
totie back to this again, a special exception. | think that
t he one-to-one setbacks are sonmething that we do take very
seriously. And it is something that we do take a | ook at.
I, in this particular case, am satisfied with the setback
relief that's being requested.

| do think, not even going into, necessarily, the
project itself, but I can a little bit in terns of the
addi ti onal housing, the fact that the Applicant has worked
with the existing tenets as long as they have to try to get
to sone ki nd of an understandi ng, the fact that the Applicant
has worked with the ANC for as long as they have, the fact
that the Applicant has found thenself in this kind of
situation where the regul ati ons were one thing, and then t hey
kind of changed a little bit on them
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However, for ne, this did cone down to a speci al
exception. And | would agree wth the analysis that the
O fice of Planning has provided for the criteria with which
the special exception is or isn't supposed to be approved.
So I am going to agree with the Ofice of Planning' s
reconmendati on on those special exception criteria, as well
as, the ANC, again, whether or not they necessarily
understand all the specifics of the zoning regul ati on depends
on the ANC. Sone do, sone don't. However, we are to give
great weight to the ANC. So | amgoing to give great weight
to the ANC

| know that there are definitely things that ny
fell ow Board nenbers have an issue with this project. Sone
of it, again, | wll also say that the elevator shaft is
sonmething that we see a lot nore often, and things that are
the stairwells and things that aren't able to be mani pul at ed
as easily, do fall into that special exception. Wether |
have issue with the additional four units that are on that
northern side, | am going to vote in favor of the
application.

So with that all being said, |I'm going to go
t hrough what | don't knowis going to be controversial in our
di scussion. And I'mgoing to start with M. Blake because
| don't know where he is.

MEMBER BLAKE: Thank you, M. Chair. |'m going
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to say, first of all, | do appreciate the efforts going into
this process, fromthe Applicant's perspective, as well as
t he ANC and ot hers. And, | have to say, | agree with the
O fice of Planning's analysis on how the criteria' s net. |
al so agree with the way it was presented by the Applicant as
why the criteria was being net. | also appreciate the
explanation that M. Cochran gave as to the how the
application of the special exception should be applied and
how it fits into this whole schene of things. | recognize
the integrated el enent of the project, the econom c val ue of
it.

That said, again, | think that it neets the
criteria of C1506.1(a) through (c), and | give great wei ght
to the ANC s recomendation report, as well as the Ofice of
Pl anni ng. Note, DDOT has no objection, and the concerns t hat
were expressed from the conmunity from M. Jayne were
realistic concerns. But | do think that the Applicant has
done everything they can to address those concerns. The
setback is what it is at this point, and it probably is back
as far as it can be from her street. So | believe the
Applicant has nmet the burden of proof, and |I'm going to be
in support of the application as well.

CHAI RPERSON HI LL: Al right. Thank you, M.
Bl ake. M. Smth?

MEMBER SM TH:  Are you sure you want to go to ne?
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|"'mwearing this blue blazer, you know.

CHAI RPERSON HI LL: | don't know. | don't know
what's going to happen. | still don't know what's going to
happen.

MEMBER SM TH: Ckay. Well, you know, |I’'|l be even
(phonetic). I do fall back on this being a special
exception. So a special exception has a lower, | wouldn't

say lower, a different standard for us to evaluate versus a
variance. |n a special exception, the preponderance is that,
to nme, that certain exceptions fromthe zoni ng ordi nance are
appropriate if properly mtigated.

So when | read subtitle C 1506, or just a question
on a special exception, it's not from the penthouse
regulations. And it's not exclusive of whether it's
appropriate just for nmechanical spaces versus occupied
spaces. Yes, it's all intertwined the way that they've
desi gned the space. But the regul ations speak to relief from
t he pent house requirenents.

So I'm fairly confortable with M. Cochran's
analysis of this particular request in howit does neet the
criteria for us to be able to grant this special exception,
pursuant to subtitle C1501.1 and the general special
exception standard because | do believe that the proposed
pent house does neet all of the general special exception
standard. | believe it would be in harnmony with the general
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pur pose and i ntent of the zoning regul ations and zoni ng nmaps
If we find that the special exception is appropriate.

And | do not believe that it would not tend to
af fect adversely the nei ghboring property within the zoning
regul ations. |In accordance with the zoning regul ati ons, the
pent house is still set back. Wiile it wouldn't necessarily
neet the bottomright setback, it is set back on top of this
apartnment buil ding. And | don't think it would visually
I ntrude on t he t owmnhouses across the street, al ong Arbor, and
to the south as well.

In looking at the criteria for C 1506, | do,
again, the general special exception criteria are standards
for us to weigh. And | do believe that they have net B for
t he mechani cal equi prent. C, just as M. Cochran stated
they really only had to conply with one. And | do believe
that they have conpiled with the two that M. Cochran
anal yzed. So with that, | give OPs staff report great
wei ght and wi |l support the special exception. Threwyou for
a curve ball, huh?

CHAI RPERSON HI LL: |"'m going to go with Dr.
| manmur a next.

DR. | MAMJURA: Thank you, M. Chairman. First, |
feel that my comrent in the previous case about inperfect
regul ati ons comes back in this case because, as M. Cochran
poi nted out, that's why we have special exceptions. That's
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why we have to do these. |'m m ndful that people that are
watching watch for facial expressions and cues, body
| anguage, that sort of thing. So as |'ve, junping out of ny
seat here, ny consternation about this. There are a couple
things. It does boil down to the special exception. There
are plenty of added benefits of the trust funds,
sustainability, (audio interference) and so on and so forth.

| think they put thenselves in a precarious
position. Certainly don't want anybody el se that's wat chi ng
this or that is in a simlar situation, that they're
m dstream and think that they can conme deplore the BZA and

have a favorable outcone. Also don't want people to think

that |'mwearing a bl azer that indicates which way I'l1 | ean.
But | certainly think that M. Cochran, the
Applicant, | understand, expl ai ned t he speci al excepti ons and

the conditions are met. The real key here is that there was
not a cut-off date that was included. So | can certainly
appreciate that aspect of it, and that there is sort of this
de minims use, or difference, really, between the current
and past setbacks. So with that, | think ny reservation and
consternation for this project is probably duly noted on the
record. Vote in favor.

CHAI RPERSON HI LL: Ckay. Vice Chair John.

VICE CHAIR JOHN: Thank you, M. Chairman. So |
agree that the application only needs to denonstrate one of
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the criteriain 1506.1(c). And, as | nentioned, there is no
doubt as to the elevator shaft and the stairwell and the
mechani cal equi pnent. And so on balance, | am going to
support the application. And | agree wwth M. Cochran that
the regulations are not perfect. | think other people, Dr.
| mmanura and, maybe, ny other Board nenbers have also
menti oned that. And, because this is a special exception,
It means that the relief is allowed, subject to neeting the
criteria.

So | amgoing to support the application based on
the fact that at |east one criteria in 1506.1(c) has been
met. | have difficulty deciding which of those because | have
reservations with the penthouse units, even though |I'mvery
synpathetic to the econonm c argunents that have been nade.
So I'min support of the application. Just don't pin nme down
to which one the application neets, with respect to the
pent house apartnents.

CHAI RPERSON HI LL: Okay. All right. | thank you
all very much for your input. 1'mgoing to make a notion to
approve Application No. 20658, as captured and read by the
secretary and ask for a second, M. John.

VICE CHAIR JOHN:  Second.

CHAI RPERSON HI LL: Mbtion nmade and seconded. M.
Moy, can you give a roll call, please.

MR, MOY: Yes. Thank you, M. Chairman. Wen |
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call each of your nanmes, if you would pl ease respond with a
yes, no, ixnay to the notion nade by Chairman H Il to approve
the application for the relief requested. The notion was
second by Vice Chair John. M. Smth.

MEMBER SM TH:  Yes.

MR MOY: Vice Chair John.

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman H .

CHAl RPERSON HI LL:  Yes.

MR MOY: M. Bl ake.

MEMBER BLAKE: Yes.

MR, MOY: Zoni ng Comm ssioner Dr. | manura.

DR | MAMURA:  Yes.

MR. MOY: Then staff would record the vote as five
to zero to zero. And this is on the notion nade by Chairmn
Hll to approve. The notion was second by Vice Chair John

to approve. Also in support of the notion, M. Smth, M.

Bl ake, Zoni ng Conmi ssioner Dr. |Imanura, and, of course, Vice
Chair John and Chairman Hill. The notion carries on a vote
of five to zero to zero.

CHAI RPERSON HI LL: Okay. M. My, is that it for
us today?

MR, MOY: Yes, sir. There's nothing el se fromthe
staff.

CHAI RPERSON HI LL: kay. There was a |ot of
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di scussi on about zoning being inperfect. | think that I'm
perfect. And so I'mgoing to go with that. At |east, ny
wfe thinks that | think that |'m perfect. But | don't,
really don't think that. And |I'm sure that you all don't
think that you're perfect. Al right. Wth that, |'mgoing
to |l et everybody go. You all have a nice day. And we stand
adj ourned. See you next week. Bye-bye.

(Wher eupon, the above-entitled matter went of f t he

record at 1:12 p.m)
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