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PROGCEEDI-NGS
(9:44 a.m)

CHAI RPERSON HI LL: All right. Good norning everybody.
The hearing will please cone to order. W're located in the
Jerrily R Kress Menorial Hearing Room at 441 Fourth Street
NW at the 10/9 public neeting. My nane is Fred Hill,
Chai rperson. Joining ne today is Carlton Hart, Vice Chair,
Lorna John, Board Menber. And representing the Zoning
Comm ssion wi Il be Peter Shapiro and Peter May today. Copies
of today's hearing are |located to you and | ocated on t he wal |
behi nd the door. Please be advised that this proceeding is
bei ng recorded by a court reporter and is al so webcast |ive.
Accordingly, we nust ask you to refrain fromany disruptive
noi ses or action in the hearing room

When presenting information to the Board please turn
on and speak into the m crophone, first stating your nane and
honme address. When you're finished speaking, please turn
your m crophone off so that your mcrophone is no |onger
pi cki ng up sound or background noi se.

Al persons planning to testify either in favor or
opposi tion nmust have raised their hand and been sworn in by
the secretary. Also, each witness nust fill out two wtness
cards. These cards are |located on the table near the door
and on the witness table. Upon comng forward to speak to

t he Board, please give both cards to the reporter sitting at
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the table to ny right.

If we should file witten testinony or additional
supporting docunents today, please submt one original and
12 copies to the secretary for distribution. If you do not
have t he requi site nunber of copies, you can reproduce copies
on an office printer in the Ofice of Zoning | ocated across
the hall. Please renenber to collate your set of copies.

There are procedures for special exceptions and
variances. As well as appeals are also |ocated as you wal k
in through the door. The record shows we close at the
concl usi on of each case except for any material specifically
requested by the Board. The Board and the staff wll specify
at the end of the hearing what is expected and the date when
t he persons nust submt the evidence to the Ofice of Zoning.
After the record is closed no other information shall be
accepted by the Board.

The Board's agenda includes cases set for decision.
After the Board adjourns, the Ofice of Zoning, I n
consultation with nyself, wll determ ne whether a full or
sunmary order may be issued.

Afull order is required when the decision it contains
Is adverse to a party, including an affected ANC. A full
order may al so be needed if the Board's decision differs from
the Ofice of Planning' s recomendation. Although the Board

favors the use of summary orders whenever possible, an
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applicant may not request the Board to issue such an order.

The District of Colunbia Adm ni strative Procedures Act
requi res that the public hearing on each case be held in the
open before the public pursuant to Section 405(B) and 406 of
t hat Act.

The Board nmay, consistent wth its rules and
procedures and the Act, enter into a cl osed neeting on a case
for purposes of seeking | egal counsel on a case, pursuant to
D.C. Oficial Code Section 2-575(B)(4). And/or deliberating
on a case pursuant to D.C. Oficial Code Section 2-
575(B)(13). But only after providing the necessary public
noti ce of when the case of energency closed neeting after
taking roll call vote.

The decision wth the boarding cases nust be based
conclusively on the public record to avoid any appearance to
the contrary. The Board requests that persons present not
engage the nenbers of the Board in conversation. Please turn
off all beepers and cell phones at this tine so as not to
di srupt these proceedings.

Prelimnary matters are those whether -- relate to
whet her a case will or shoul d be heard today, such as request
for a postponenent, continuance or wthdrawal or whether
proper and adequate notice of the hearing has been given.
If you' re not prepared to go forward with the case today or

I f you believe that the Board should not proceed, nowis the
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time to raise such a matter. M. Secretary, do you have any
prelimnary matters for us?

MR MOY: Good norning, M. Chairman, nenbers of the
Board. | don't have any announcenents for any of the case
applications on today's docket. However, |I'd |like to take
t he opportunity though to reference two case applications on
future dates, for the record

W have a scheduled continued hearing on the
application that's scheduled for COctober 16th, which would
be next week, that is 20092 of Janes J. Hogan Jr. The
applicant has wi thdrawn his application.

Also case -- application nunber 20046 of D strict
Properties.com Inc. that has been reschedul ed for Decenber
the 4th, 2019, has also been withdrawn by the applicant.
QO her prelimnary matters, M. Chairman, | woul d suggest t hat
t he Board address those when | call the case.

CHAI RPERSON HI LL: Ckay. Geat. Thank you, M. My.
Good norni ng everybody. |If you plan on testifying today, if
you woul dn't m nd standing and taking the oath adm ni stered
by the secretary to ny left.

MR MOY: Good norni ng. Do you solemmly swear or
affirm that the testinony you' re about to present in this
proceeding is the truth, whole truth and nothing but the
truth? Ladies and gentlenen, you may consider yourselves

under oat h.
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CHAI RPERSON HI LL: Okay. So just so everybody knows,

we're basically going to follow the agenda today. | think
we are going to switch one decision case around. W' re going
to do application 9572 after 20061. And then that'll be the
only shift. QO her than that, we're going to go with our
neeti ng cases.

And M. My, |I'm actually not on the first neeting
case so I'mgoing to turn it over to M. Hart and you can
call it whenever you I|ike.

MR MOY: Thank you, M. Chairman. So this would be
-- okay. Case application nunber 20061 of MP 1353
W sconsin, LLC. Caption and advertised for area variance
fromthe floor, area ratio requirenents, subtitle G Section
402. 2. This would renovate an existing comercial retali
space and convert the existing residential units into office
space, MJ4 zone. This is at 1353 through 1355 W sconsin
Avenue Northwest, Square 1243, Lot 812.

VI CE CHAI RPERSON HART: Thank you M. My. Is the
Board ready to deli berate?

MEMBER JOHN:  Yes.

VI CE CHAI RPERSON HART: Ckay. So | can start with
sone thoughts and then I'Il -- 1'd like to hear fromnmny board
menbers along this as well.

This was a fairly difficult case and I'll state that

the -- what we were really | ooking at was how do the factors
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that are in -- that are in this area affecting this -- in
this building, affecting this specific property. So one of
the things that we understood throughout this hearing was
that the factors that the applicant raised are, they're
fairly conmmon.

And they, you know, are said to have specifically
affected this property that would then allow the Board to
grant the arearelief, the area variance, for floor ratio at,
you know, this site. The applicant first had the burden of
proving that there is a practical difficulty with the site.
And they note a few things.

One of themis that this is a historic building and
then this has a historic context. There is a need to provide
two building cores if they are using both the residential and
of fice. There is a, if noted, an inability to provide a
skylight because of the location of rooftop nechanicals as
wel | as existing conditions on the roof. The narrowness of
t he two rowhouses.

They also note the small footprint, the Ilack of
tenants for years to rent the existing apartnents. And they
noted that all this led to the inevitable fact that the
bui l ding could only be used for, you know, as their -- the
use that they're proposing.

And the community is fully supportive of the variance.

We've got letters fromresidents and others from -- the city
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council also weighed in on this. However, the O fice of
Planning report as well as their supplenental report,
reconmends deni al of the area vari ance since they understand
that the factors are raised by the applicant but they are
noting that they are not unique to the building. And they
believe that there are alternatives that the owner could
pur sue.

The owner actually did -- the applicant did provide us
wth a fewalternatives to show that they were not really as
viable as the -- what they were |l ooking to pursue. And so
OP was sayi ng because they thought that the factors that the
applicant raised were not unique to the building, they
t hought they did not neet the practical difficulty prong.
They just thought that they were just factors that you'd have
to -- that they design issues that they had to deal wth.

And they al so note that the zoni ng does allow the
m x of uses. And, of course, MJ zone -- MJ4 zone. But it
wasn't really allowed to use the entire, | guess, third fl oor
for comrercial space or non-residential space. So kind of
where do | conme down on this application?

And that's been the difficult part of this. Do |
believe that they have shown enough -- provided enough
I nformation for us to be able to agree and say that they have
enough factors that are a confluence of factors that lead to

this -- to the -- to us granting this variance? And |I've
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struggled with it, to be honest.

And part of it is because | think that there has been
adifficulty in -- that the building has remai ned vacant or
at | east sem -vacant for quite a period of tine. And that
the residential uses have not been used. There are fairly
small units that they had shown in the -- in one of the
alternatives that they'd sent before us.

They -- there is a historic aspect of this that is the
hi storic nature of the building, the wall that is in the --
t hat goes down the m ddl e, does break the building down into
two, you know, spaces. And it nmakes it difficult to be able
to reuse that. Because of the existing |ayout of the
bui | ding, they were | ooking to mai ntain sone of the floor --
the stairwell that that also broke up the building in a way
that it made in difficult to reuse in many different ways.

So |l think that they are definitely design chall enges.
And it's the confluence of factors. | can be -- | think |
can be persuaded that they are a confluence of factors that
have led to this variance. But | am not 100 percent there
yet.

And 1'd like to hear from ny other board nenbers to
see how they are -- where they are on this as well. So I'm
-- | know that it's not that helpful, but it does -- | can
be persuaded that this is sonething that is -- sonething we

shoul d pursue. | just need to understand where each of you
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MEMBER JOHN: 1'Ill go next. So | m ght repeat sone of
the things that you said, but | would just like to try to go
t hrough ny notes.

So the applicant proposes to renovate two existing
smal |l buildings by connecting theminternally to create a
single building. The ground floor and part of the second
floor are currently used for retail. There are six
residential units on the second floor, on the second and
third floors. And a part of the third fl oor renmai ns vacant.

The applicant proposes to replace the residential
units with office space on the second and third floors that
woul d be potentially attractive to a single tenant. And in
this case the applicant hopes to attract an office tenant
because of the -- because there would be nore space. Retail
uses would remain on the first floor. The property is
| ocated in the MJ4 zone at 1353 and 1355 W sconsin Avenue
Nor t hwest .

Under Subtitle G Section 402, an existing building on
a lot of 10,000 square feet or less nmay have a nmaxinum
density of 2.0 floor area ratio fromforeign, nonresidenti al
uses, provided that the non-residential uses are |ocated on
the ground floor and the floor directly above it. And this
Is the current configuration of the two buil di ngs.

Because no residential space is proposed, the
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applicant seeks an area vari ance to nove the non-residenti al
use tothe third floor. An area variance is less restrictive
then a use variance. However, the applicant nust still prove
that there's an extraordinary or exceptional situation or
condition that creates a practical difficulty in conplying
with the regul ation.

In meeting that exceptional, conditional -- condition
prong of the three part variance test, the applicants may
show that the exceptional condition is created by a
confl uence of factors. On page 4 of Exhibit 54 and ot her
subm ssions to the record and in testinony, the applicant
i dentified several factors. And I'Il just go through them
for the record.

Architectural, the architectural pairing of the
bui | dings. The historic HPRB requirenents to nmaintain nuch
of the existing interior fabric. The small floor plates,
limted wndows, the inability to |ocate skylights at the
rear. Having to maintain two cores. The adverse inpacts on
the first floor retail. And the inpact on rental viability
and the continuing vacancy and state of disrepair.

My difficulty wth this proof is that these conditions
are generic to Georgetown and other areas of the district.
In particular, the small floor plate is sonething that we see
t hroughout the city. And in those situations it is perfectly

possible to provide residential space on an upper floor
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consistent wwth the regulation. And the sane is true for the
remai ni ng factors. There are situations where there's a
smal |l floor plate and the property has been in disrepair.

So what I'mtrying to showis that although there are
a nunber of factors that affect the property, they -- | --
t he application has not shown that they affect this property
in a way that is different fromother simlarly configured
properties with small floor plates.

In this case, the applicant seeks to conbine the two

structures and use the property for a specific purpose which
Is to have larger office space that would be attractive to
an office tenant. And the applicant's desire to use property
for a specific purpose is not an exceptional condition under
the GIl Martin and Palner Iine of cases.
Because in ny opinion, there is no exceptional condition
affecting this property, based on the existing case | aw. The
applicant has not net the first prong of the variance test
which is mandatory. And in order to | ook at the other prongs
of the variance test, the exceptional condition is like a
gateway. And so there is no need to address the second or
the third prong.

| also give great weight to OP's analysis and
reconmendati on. And | would note that the ANC strongly
supports the application through its witten subm ssions and

oral testinmony. The Board is required to give great weight
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to the issues and concerns of the ANC, but only legally
rel evant 1ssues and concerns. At Exhibit 45, the ANC
di scussed essentially the sane factors described by the
applicant in Exhibit 54. | hope | got those exhibits
correctly.

But al so doesn't show how this property is uniquely
affected by those factors which are, as | said before, are
generic to other properties. However, | want to say |
appreciate the applicant's and ANC s testi nony and recogni ze
that this project has to -- has the potential to rejuvenate
that block through the provision of nore desirable office
space. | also appreciate the letters of support from
comunity nmenbers, including the Georgetown Business
Association and the G tizen's Association of CGeorgetown.

However, this is a difficult test and difficult case.
And in |ooking at that first prong of the variance test, |
was not able to see, through the applicant's presentations,
how each of those generic factors affects this property in

a very unique way and that is the standard that we have to

apply.
VI CE CHAI RPERSON HART: Thank you. M. Shapiro?
COW SSI ONER SHAPI RO Thank you, M. Chair. Yeabh,
I"'min a simlar quandary wth the tw of you. | don't

di sagree with the analysis that either of you have brought

forward and | think one additional piece that | woul d suggest
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is that there's a -- the confluence of factors which i s what,
how they're, the applicant, is suggesting that they address
the extraordinary condition, it kind of, it's a -- the
confluence of factors addressed two prongs of the test and
it's hard for ne to tease those two out.

So as I'mlooking through them |I'mreally struggling
to have a clear picture in ny mnd of which one -- which of
these factors are related to the extraordi nary, exceptional
situation and condition and which 1is the practical
difficulty. That being said -- and then, you know, both of
you have |isted specifically the confluence of factors that
woul d address the -- dependi ng on how we defined it, either
the extraordinary condition or the practical difficulty.

But 1'malso swayed by the -- and giving great weight

to where the ANC is. And recognizing the need for the

devel opnent of the block. And this -- the uniqueness of this
property, to help nove that along. | can't say that this is
bl ack and white for nme at all. But | would err on the side
of approving this, evenif |I -- evenif there's -- it's a bit
mur ky.

And again, | don't disagree, Board Menber John, wth

your analysis. | -- it -- point by point what you |laid out
Is exactly what I'"mstruggling with as well. [It's just that
| feel Iike there's enough evidence for ne to err on the side

of approving this.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15
VI CE CHAI RPERSON HART: Ckay. So that's -- |

appreciate your comments on this. | think that hearing from
both of you and, of course, hearing kind of where | amwth
this, I think we nmay actually need another board nenber in
this. Only because -- even though we haven't taken a vote,

It seens like the vote is not going to be unaninous. So if

it's not unani nobus, we need -- out of the five nmenbers that
are on the -- that are -- that nmake up the Board, we need at
| east three of themfor -- in either direction, to be able

to, you know, to be able to decide the case.

COMM SSI ONER SHAPI RO | think that's an accurate read
of the situation.

VI CE CHAI RPERSON HART: So currently we have either,

at nost two, in one direction. And that would nean that we

don't have a sufficient nunber -- a nunber of votes to be
able to approve it or not approve it at this tine. It seens
as though that's where we are. M. My, do we need to

actually take the vote and then --

MR MOY: No, no. | -- no you do not. That's the
option of the Board.

And while | have the mcrophone, sir, the next two
hearing dates is the 16th and the 23rd. [|'m assum ng t hat
you would want to give the board nenber tine to review the
record. But then on the third week, which is October the

30th, that's when M. Shapiro's back with the Board.
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VI CE CHAI RPERSON HART: | nean, | would -- because we

have such a -- this is a lot of detail that goes into this,

| would like for M. Shapiro to be back here. And | want to

gi ve the person, whosever comng on the -- to read in, tine
to be able to review it. And then, you know, | think we
could set it for a decision for -- you said the 30th?

MR MOY: Yes, sir.

VI CE CHAl RPERSON HART: | think we should set it for
that. What's the docket ook like for -- | nean, this is a
deci sion case so it shouldn't be that --

MR MOY: Yes, there's no neeting session on the 30th.
We have three case applications and one appeal.

VI CE CHAI RPERSON HART: Then that's fine. W can add
this to that neeting. But | appreciate your -- everyone's
t houghts on this. But |I'msorry for the applicant that we
haven't decided this, but | think we need to have a little
bit nore conversation with another nenber to be able to
actually get to the bottomof this and nove forward, so.

Ckay. Thank you all. So |I guess we can nove to the
next case which -- and thank you M. Shapiro. |I'm-- | don't
think M. May's com ng out here yet. He's got another --

(Of mc comments.)

VI CE CHAI RPERSON HART: So | think we're on 19527,
excuse ne, 19572, SI M Devel opnent.

CHAI RPERSON HI LL: M. My, | don't know if you want
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call it or what you want to --

MR MOY: Ckay. So that would be case application
nunmber 19572 of SIM S-I1-M  Devel opnent, LLC Thi s
application has been anended for special exception under
Subtitle C, Section 703.2 from the mninmm parking
requi renents, Subtitle C, Section 701.5 to add two stories
containing 16 units to an existing two story, nine unit m xed
use building, MJ4 zone, at premses 1960 15th Street
Sout heast, Square 5766, Lot 845. Participating onthis vote,
M. Chairman, is yourself, Chairman Hl|l, Vice Chair Hart and
Zoni ng Conm ssi oner Ant hony Hood.

CHAI RPERSON HI LL: Al right. well, M. My,
unfortunately | think we're going to inefficient today. So
we don't have a quorumfor this yet because Chai rman Hood was
I nterested, | guess, in being on this for the deliberation.
Li ke, when does he cone back? When is he with us again?

MR,  MOY: M. Hood returns to the Bard on Novenber
13th, sir.

CHAIl RPERSON HI LL: Okay. Let's do this for Novenber
13th. | guess can we -- yeah, okay. Let's do Novenber 13t h.
And then, M. John, if you wouldn't mnd also reading in,
just so we have a quorum if necessary.

CHAI RPERSON HI LL: Al right. M. My, you can call
our | ast decision case. Have you got M. Peter May back or

Comm ssi oner Peter May back with us?
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MR MOY: Yes, sir. So this would be application
nunber 20062 of Md-Cty Builders. Request for a specia
exceptions under the penthouse requirenents, Subtitle C,
Section 1500.4 and Subtitle C, Section 1504 from the
pent house setback requirenments of Subtitle C, Section
1502.2(C0) (1) (a).

This would construct a new three story flat with a
cellar | evel, roof deck and a roof top access pent house, RF-1
zone. This is at 802 10th Street Northeast, Square 933, Lot
47. And participating on this vote is Chairman H I, Vice
Chair Hart, Ms. John and Zoni ng Conm ssi oner Peter Muy.

CHAI RPERSON HI LL: Ckay. G eat. As | recall, we
heard this, we set it for decision. W asked for sone
addi ti onal docunents in terns of angles to the rooftop and
what they were trying to do with the penthouse. And is the
Board ready to deliberate? Wuld anyone like to start?

COMM SSI ONER MAY: | woul d.

CHAl RPERSON HI LL: Sure.

COW SSI ONER MAY: So | appreciate the fact that the
applicant submtted the additional information that was
request ed. | don't think it was the nost illustrative
version that we could have seen. The -- | nean there's a
section drawing that shows the sight line from across the
street, but -- and there's a viewfromdown the street that's

alittle tiny image in the upper left corner. And | nean
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this 1s the view that |I'm concerned about. And I'm vyou
know, | would have |iked to have seen an even closer from
across the street.

And this is exactly what | would not want to see. And
| think it's what the zoning conm ssion was trying to avoid
have -- avoid happeni ng where you add a story and then add
another -- add a penthouse on top of that. So it's
unfortunate that we do not have anything fromthe ANC that
was responsive, or that they didn't respond at all.

And | appreciate that fact that the applicant tried to

get it on the ANC agenda, but | still, you know, even absent
their advice or their recomrendation, | amnot inclined to
approve this relief. | don't think that it's necessary.

There are many projects that are being built wth
hat ches, stair hatches. And, you know, | can understand why
sone people m ght not want that, but | think that's what, you
know, that would be a preferable way of doing it. And |
would rather it just be handled that way and then it could
have been a matter of right project, so.

VI CE CHAI RPERSON HART: So yeah, we reviewed this case
back in July. W did request sone additional information as
has been noted by both -- well, by M. My. And the
applicant did provide their draw ng. It was a little bit
difficult to see that and we did have sone questions about

the inpact of the stairwell. | had sone questions about it,
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whet her or not they were neeting 15 -- Subtitle C, 1504(B).

And the -- it does seem as though the views fromthe
north are partially obscured by sone trees, except for where
we, you know, they showed the break in the tree |ine. You
could actually see over to the building, you were probably
five or six houses up fromthe -- maybe even nore, up north
of the -- of where the property is.

| understand that the applicant has stated that this

Is their only option and the -- and that the Ofice of
Planning is also supportive of the application. And so,
again, where do | kind of come down on this? | think that

| amleaning actually not to support the application. But
I n particular, because |I think that they needed to neet two
pi eces of the -- of the zoning regs, 1504(B) and (C), that
the -- Bis that the designis the best they could do to not
have it read as an extension of the building wall. And then
Cis it wuld be less intrusive than the roof -- this would
be |l ess intrusive than the roof hatch.

W didn't really receive any specific information
showi ng a conparison of that or it was just kind of stated
that it would be -- that this proposal is | ess expensive than
what they were, then the roof hatch option. | nean | just
think that that is sonething that we have asked for in the
past of applicants and, you know, there are a variety of

things that they could do for that.
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And unfortunately for those -- for the reasons that
|'"ve noted, | just could not support the application. I
think that there's a way to make this nore -- less visible --

visibly intrusive. And that's it.

CHAI RPERSON HI LL: Ckay. Well | nean, all right. |
was, | suppose, uncertain as to how | was going vote. After
hearing, | guess, the discussion that |I'm having here from
Comm ssi oner May as well as that fromM. Hart, | would al so
probably be voting in denial of this because | do think that
there is another alternative in terns of the hatch. And al so
| do think that as you stated, M. Hart, that | didn't think
B nor C were necessarily going to be, you know, covered.

And so, yeah, so following up with your decision, |
w Il be voting in denial unless Ms. John, thank you, Ms. John
-- I"'mjust -- Ms. John is -- has a different opinion that
she'd like to share wth us.

MEMBER JOHN: So | | ooked at this case for a long tine
and reviewed the subm ssions. And especially the |last set
of subm ssions. And | do agree that there would sone
visibility of the penthouse, the rooftop access penthouse.

And | was sort of on the fence and | |ooked at OP's
anal ysis and | thought that | could support the application
based on what OP stated. But listening this norning to
everyone, | think there is sonething to the fact that there

could be a less intrusive solution. And the other thing |
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| ooked at was this building was sort of at the end of the
row, not in the mddle as | thought -- and as | thought
initially. And so that would sort of mtigate, you know,
having to see the structure fromcertain angl es.

So | think I wll vote to deny the application only
because it is possible that the hatch would be a |ess
I ntrusive option.

CHAI RPERSON HI LL: GCkay. |I'mgoing to nmake a notion
to deny application nunber 20062 as capti oned and read by the
secretary and ask for a second.

COMM SSI ONER MAY:  Second.

CHAI RPERSON HI LL: Motion made and seconded. Al l
those in favor say aye.

(Chorus of aye.)

CHAI RPERSON HI LL: All those opposed? Mbdtion passes,
M. Moy.

MR, MOY: Staff would record the vote as four to zero
to one. This is on the notion of Chairman Hi Il to deny the
application for the relief being requested, seconding the
notion, Vice Chair Hart. Al so in support of the notion, M.
John and Zoning Conm ssioner Peter May. W have no ot her
board nmenbers and notion carried, sir.

(Wher eupon, the above-entitled matter went off the

record at 10:22 a.m)
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