GOVERNMENT OF THE DISTRICT OF COLUMBIA
Zoning Commission

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
ZONING COMMISSION ORDER NO. 02-38J
Z.C. Case No. 02-38J
WFS2, LLC
(Second-Stage PUD @ Square 542, Lot 822)
April 8, 2019
Pursuant to proper notice, the Zoning Commission for the District of Columbia (“Commission”)
held a public hearing on January 31, 2019 (“Public Hearing”), to consider an application
(“Application”) by WFS2, LLC (“Applicant”) for review and approval of a second-stage planned
unit development (“PUD”) for property located in Square 542, Lot 822 (“Property”). The
Commission considered the Application pursuant to Subtitle X, Chapter 3, and Subtitle Z of Title
11 of the District of Columbia Municipal Regulations (“DCMR”). The Public Hearing was
conducted in accordance with the provisions of 11-Z DCMR § 408. The Commission APPROVES
the Application.
FINDINGS OF FACT
Procedural Overview: Application, Parties, First-Stage PUD, Hearing, and Post-Hearing
Filings
1.

On December 22, 2017 the Applicant delivered a Notice of Intent to File a Zoning
Application with respect to the Application. Such Notice was given to all property owners
owning property within 200 feet of the Property, Advisory Neighborhood Commission
(“ANC”) 6D, and to Tiber Island Cooperative Homes, Inc. and Carrollsburg Square
Condominium, two parties to the first-stage PUD proceeding in Z.C. Case No. 02-38A, to
which this second-stage PUD Application succeeds (the “Waterfront Station PUD”).
(Exhibit [“Ex.”] 2B, 2D.)

2.

The first-stage PUD and Zoning Map amendment contained in the Waterfront Station PUD
were originally approved by an order dated November 28, 2003, which was amended and
restated in a first-stage PUD order approved January 25, 2008. (Ex. 2G.) Because the
Waterfront Station PUD was approved prior to September 6, 2016, pursuant to Subtitle A
of the now effective 2016 Zoning Regulations (“ZR16”), the substantive requirements of
the 1958 Zoning Regulations (“ZR58” and sometimes together with ZR16, the “Zoning
Regulations”) apply to this Application. (11-A DCMR § 102.3(a).) This proceeding
followed the procedural requirements of ZR16.
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3.

On May 15, 2018, the Applicant filed the Application for this second-stage PUD. (Ex. 1.)
The Application contained a proposed eleven-story building with ground-floor retail,
performing arts, educational/daytime care, and related uses along with upper-story
residential uses, below-grade parking, and related streetscaping and landscaping
improvements to the Property, which was consistent with the approval for the Property
contained in the Waterfront Station PUD (the Property was therein sometimes referred to
as the “Northeast Parcel” and the proposed building thereon the “Northeast Building”)
except that the Application contained additional public benefits and amenities (“Project
Public Benefits”) that were not required under the Waterfront Station PUD (collectively,
the “Project”). (Ex. 2.)

4.

On July 20, 2018, the Office of Planning (“OP”) submitted to the Commission a report
(“OP Setdown Report”) recommending that the Application be set down for public hearing.
(Ex. 11.)

5.

On July 30, 2018, at a regularly-scheduled public meeting, the Commission, acting on a
motion by Chairman Hood, seconded by Commissioner Shapiro, voted to set down the
Application for a public hearing. (See Transcript of the District of Columbia Zoning
Commission, Regular Meeting at 66-70 (July 30, 2018) [“Tr. 1”]).

6.

On August 17, 2018, the Applicant submitted a pre-hearing statement with no proposed
changes to the Project and certifying compliance with ZR16’s procedural requirements.
(Ex. 13, 14.) On November 30, 2018, the Applicant submitted its Comprehensive
Transportation Review (“CTR”) analyzing the Project. (Ex. 15, 15A.) On January 11,
2019, the Applicant submitted its supplemental pre-hearing statement with, among other
documents, draft proffers and conditions, a Construction Management Plan (“CMP”),
additional information regarding the Project Public Benefits, and revised plans of the
Project. (Ex. 22.)

7.

A Notice of Public Hearing was published in the D.C. Register on December 14, 2018. (65
DCR 13489.) The Notice of Public Hearing was also mailed to the owners of property
located within 200 feet of the Property, to the ANC, and to other District agencies. (Ex.
16-18.)

8.

On January 22, 2019, OP and the District Department of Transportation (“DDOT”) timely
filed written reports recommending support of approval of the Project (respectively, the
“OP Hearing Report” and “DDOT Report”).1 (Ex. 24, 25.) On January 23, 2019, the Office

1

Project opponents alleged that OP and DDOT failed to file their reports in a timely manner. The Commission
disagrees; OP and DDOT timely their reports prior to the Public Hearing. OP and DDOT filed their final reports on
January 22, 2019. Although agency reports are typically required 10 days in advance of the public hearing for
inclusion in the public record, when the last day of a computed period for filing falls on a holiday (as was the case
here), then the deadline runs to the end of the next day that is neither a weekend nor an official District holiday.
(See 11-Z DCMR §§ 504.3, 204.3.) Because the date that was 10 days before the Public Hearing, January 21, 2019,
was an official District holiday—Martin Luther King Day—the District agency’s deadline to file a report ran until
the end of the day on January 22, 2019. The Commission finds that OP and DDOT timely filed their reports and
even if the reports were filed late, there is no injury to the Southwest Accountability Group (“SWAG”), which had
ample opportunity to review and comment on such reports.
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of the Deputy Mayor for Planning and Economic Development (“DMPED”) filed a letter
in support of the Application. (Ex. 26.) On January 31, 2019, the ANC submitted its report
(“ANC Report”) in support of approval of the Application. (Ex. 32.)
9.

On January 31, 2019, the Applicant submitted a memorandum in response to the DDOT
report, two updated drawings, a report regarding the Project’s potential economic impacts,
and a copy of its presentation and materials. (Ex. 34-36.)

10.

The parties to the Waterfront Station PUD, Tiber Island Cooperative Homes, Inc. and
Carrollsburg Square Condominium, did not seek to participate in this proceeding but were
copied on the substantive filings from the Applicant in the record. Apart from the Applicant
and the ANC, which were automatically parties to this proceeding, there were no other
parties.

11.

On January 31, 2019, the Commission held the Public Hearing on the Application. At the
start of the Public Hearing, the Commission accepted John Torti as an expert in
architecture, Michael Vergason as an expert in landscape architecture, and Daniel Van Pelt
as an expert in transportation planning and engineering. (See In the Matter of WFS2, LLC
– Second-Stage Planned Unit Development for 1000 4th Street, S.W., Case No. 02-38J,
Transcript of the District of Columbia Zoning Commission, Public Hearing at 7 (January
31, 2019) [“Tr. 2”].) At the conclusion of the Public Hearing, the Commission closed the
record except with respect to certain information requested of the Applicant and District
agencies that the Commission requested provide written reports post-hearing. (Id. at 165.)

12.

On February 7, 2019, the Applicant submitted draft proffers and conditions, and on
February 21, 2019, the Applicant submitted revised proffers and conditions. (Ex. 44, 46.)

13.

On March 11, 2019, the Applicant filed its post-hearing submission (“Post-Hearing
Submission”), containing a full summary of the Project Public Benefits and the Project’s
contribution to the public benefits and amenities approved as part of the Waterfront Station
PUD (the “Waterfront Station Public Benefits,” and together with the Project Public
Benefits, the “Public Benefits”), responses to the Commission’s questions and comments,
a summary of the Applicant’s post-hearing discussions with the Amidon-Bowen Parent
Teacher Association (“PTA”) and additional proffered benefits to the PTA, summaries of
the Applicant’s affiliates’ experience with respect to affordable housing and job training
elsewhere in Ward 6, a written response to the PTA’s concerns, and a written response and
related exhibits to other opposition testimony first introduced into the record on the day of
the Public Hearing. (Ex. 47.) On March 11, 2019, the Applicant submitted further revised
proffers and conditions, which reflected the new PTA benefit as well as additional changes
made in response to feedback from the ANC. (Ex. 48.)

14.

On March 14, 2019, the PTA submitted a letter stating that the PTA is in support of the
Project and expressed support for the additional proffered benefits to the PTA. (Ex. 50.)

15.

On March 19, 2019, OP filed a post-hearing report (the “OP Final Report”). (Ex. 51.)
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16.

On March 25, 2019, the Commission held further deliberations on the Application. The
Commission deferred taking final action to allow the Applicant and PTA to continue
discussions about a proffered public benefit involving a monetary contribution to the PTA.
The Commission did so because the Commission was concerned that the uses of the
monetary contribution to the PTA had not been sufficiently defined, and because the
proposal included an escrow agreement as a way to circumvent a zoning regulation that
limits monetary contributions as PUD proffers. The Commission requested that the
Applicant attempt to reach a revised agreement with the PTA that could comply with 11-X
DCMR § 305. The Commission also requested comments from Office of the Deputy
Mayor for Education (“DME”) on the proposed location of a charter school in the Project.

17.

The Applicant submitted a revised proffer on April 1, 2019. (Ex. 55.)

18.

The DME provided a response that states that charter schools are allowed to choose their
own locations and that DME will not comment on this particular choice. (Ex .56.)

19.

On April 8, 2019, the Commission took final action to approve the Application.

Description of the Property
20.

The Property is a single contiguous parcel located in the northeast corner of the overall
Waterfront Station PUD and has a land area of approximately 59,044 square feet. The
Property fronts on 4th Street, S.W. and is currently a vacant lot. (Ex. 2 at 4.)

21.

Across 4th Street, S.W. to the west of the Property is Forest City’s Eliot on 4th, a multifamily
residential building with ground-floor retail approved as a part of the Waterfront Station
PUD (the “Eliot”). Immediately to the north of the Property is a tree-lined allée on property
owned by the District; the allée separates the Property from the Christ United Methodist
Church property at the corner of 4th Street, S.W. and I Street, S.W. Immediately to the
south of the Property is the mixed-use office and retail building at 1100 4th Street, S.W.
approved as part of the Waterfront Station PUD (“1100 4th Street”). The 1100 4th Street
building contains various District government offices on the upper levels, ground-floor
retail, including notably a full-size Safeway grocery store and a CVS Pharmacy, and belowgrade parking. The upper levels of 1100 4th Street are set back from the property line
adjacent to the Property by approximately 24 feet. Wesley Place, S.W. and a private alley
form the eastern border of the Property. The Southwest Neighborhood Library, a branch of
the District’s public library system, is opposite Wesley Place, S.W. from the Property. The
existing “1001 at Waterfront Apartments” building and related parking, the subject of an
approved PUD in Z.C. Case No. 12-14, are opposite the private alley from the Property.
(Id. at 4.)

22.

The Property is located within Waterfront Station, which is a transit-oriented, centrallylocated town center that is nearing maturation. The Property is located less than 1,000 feet
from the Waterfront-SEU Metrorail Station served by WMATA’s Green Line. The
commercial corridor of 4th Street, S.W. created as part of the Waterfront Station PUD
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provides a spine of neighborhood-serving retail for the Southwest DC neighborhood. (Id.
at 5.)
23.

Waterfront Station is located less than a mile from the National Mall, the U.S. Capitol
Building grounds, L’Enfant Plaza, the Wharf, and Nationals Park. In addition to nearby
transit access, the Property has convenient access to the Southeast Freeway, Interstate 395,
Maine Avenue, and South Capitol Street. (Id.)

24.

The blocks surrounding Waterfront Station contain a mix of existing high-rise and
garden-style multifamily buildings, with much of the existing building stock dating to the
urban renewal era of Southwest DC. The current development in the neighborhood reflects
modern and contemporary urban design trends yet is appropriately respectful of the
mid-century modern aesthetic that currently exists in Southwest DC. The recent
development continues the town center’s prevailing medium- to high-density residential
condition. Many formerly empty lots along M Street, S.W. within and in the vicinity of
Waterfront Station are under construction with new multifamily housing. Nearby Arena
Stage and The Wharf are regional attractions that draw visitors and workers from across
the District and the greater metropolitan area. (Id.)

25.

The Waterfront Station PUD approved the redevelopment of the 1960s-era Waterside Mall
and a pair of 130-foot tall federal government-occupied towers. The Waterfront Station
PUD includes eight development parcels. Five of the eight parcels are fully constructed
pursuant to previous second-stage PUDs approved by the Commission. Two of the
remaining parcels along M Street, S.W. are the subject of a second-stage PUD application
that was recently approved in Z.C. Order No. 02-38I. The remaining eighth parcel is the
Property. (Id. at 2.)

26.

The Waterfront Station PUD was created through a public-private redevelopment
partnership. At the time of the initial first-stage PUD approval, public agencies owned the
land in the area subject to the first-stage PUD. A private-sector joint venture led the efforts
to obtain the first-stage PUD approval for the Waterfront Station PUD. Between 2006 and
2008, the public agencies transferred all of the land within the Waterfront Station PUD—
with the exception of the Property—to the private partners. The Property has remained
under the control of various public agencies, and it is now owned by the District. (Id.)
Certain obligations between the District, as owner of the Property, and the other developer
parties to the Waterfront Station PUD are set forth in that certain Land Use Restriction
Agreement by and between the District and Waterfront Associates, LLC, dated September
15, 2008 and recorded in the Land Records of the District of Columbia Recorder of Deeds
as Instrument No. 2008099321 (the “LURA”). (See Ex. 2H.)

27.

P.N. Hoffman & Associates, AHC Inc., Paramount Developers, and City Partners comprise
the Applicant, which controls the Property and Project through a long-term ground lease
arrangement with DMPED. The ground lease has been approved by the D.C. Council as of
April 10, 2018. (Ex. 2 at 3; 2M1 at 3.) The Applicant’s agreement with DMPED regarding
the Project’s affordable housing and other requirements is memorialized in that certain
Land Disposition and Development Agreement by and between the District of Columbia
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and the Applicant, dated December 13, 2018 (as the same may be amended from time to
time, the “LDDA”). The LDDA contains, among other things, a form of “Affordable
Housing Covenant” and an “Affordable Housing Plan” that perform a similar function to
analogous documents established under ZR16’s inclusionary zoning regulations, which the
Project is exempt from by virtue of it having vested prior to the effectiveness of such
regulations.
28.

At the time the Waterfront Station PUD was approved, the overall PUD site was located in
the C-3-B Zone District. The amendment to the Zoning Map related to and approved as
part of the Waterfront Station PUD rezoned the entire Waterfront Station PUD site,
including the Property, to the C-3-C Zone District (“Map Amendment”). (Ex. 2 at 3.)

29.

The Waterfront Station PUD, as modified and amended by prior applications, authorizes a
total of 2,526,500 square feet of gross floor area (“GFA”) over approximately 584,655
square feet of land area (approximately 13.42 acres), including the now-reopened 4th
Street, S.W. The overall floor area ratio (“FAR”) authorized under the Waterfront Station
PUD is 4.33. The first-stage PUD established: the overall mix of uses for Waterfront
Station, specific heights for each of the development parcels, an overall parking
requirement for a minimum of 1,087 spaces, and a maximum overall lot occupancy of up
to 63%. The Waterfront Station PUD also established the Waterfront Station Public
Benefits, which included, among other items more particularly described below, (a) an
affordable housing commitment, (b) a ground-floor retail requirement, and (c) the reopening of 4th Street, S.W., which had been closed and occupied by the former Waterside
Mall. (Id.)

Description of the Project and the Applicant’s Community Outreach
30.

Consistent with the plans for the Northeast Building approved in the Waterfront Station
PUD, the Project is an eleven-story residential building with ground-floor
neighborhood-serving uses. The Project contains approximately 450 residential units,
approximately 29,743 square feet of community-serving ground-floor uses and
approximately 220 below-grade parking spaces. The Project’s ground floor includes space
for retail, service, and eating and drinking establishments; space for an arts or cultural use;
and space for an educational or daytime care use. (Id. at 6.)

31.

The Project’s massing and uses are consistent with the proposal for the Northeast Building
approved in the Waterfront Station PUD. Under the Waterfront Station PUD, the
Commission approved for the Property a building with approximately 400,000 square feet
of GFA and a maximum height of 114 feet. The Waterfront Station PUD imposed a
site-wide maximum lot occupancy of up to 63%. Accounting for the Project, the lot
occupancy of the existing and currently proposed buildings PUD-wide is approximately
55%. (Id.) The Project is proposed to be 400,000 square feet with a maximum height of
114 feet and will result in an overall lot occupancy for the Waterfront Station PUD as a
whole of less than 63%. (Ex. 22G at 14-15.)
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32.

The Project’s ground-floor uses are consistent with the Waterfront Station PUD’s
requirements for ground-floor retail and neighborhood-serving uses, focused along 4th
Street, S.W. The Project’s ground-floor uses include approximately 11,000 square feet of
neighborhood-serving space for retail, service, or eating and drinking establishments; the
Applicant intends to include a three-meal-per-day restaurant (the so-called “diner”) in a
portion of this space. The ground floor also contains approximately 9,000 square feet
devoted to a performing arts or related use. Finally, the ground floor contains
approximately 9,000 square feet devoted to an educational or daytime care use that could
in the future be converted to retail or other neighborhood-serving uses. At the time of this
Application, the Applicant is in active discussions to lease this 9,000 square foot
educational or retail space to AppleTree Public Charter School (“AppleTree”) to operate
as a pre-kindergarten for approximately 132 students. AppleTree currently operates a prekindergarten in Southwest, and the Project provides an expanded space to serve these
students and future Southwest residents in a new, centrally located location. (Id. at 6-7; Ex.
47 at 6-9.)

33.

Consistent with the Waterfront Station PUD, the Project contains approximately 450 total
residential units, with a mix of studios, one-bedroom units, and two-bedroom units; some
of the one-bedroom and two-bedroom units also contain dens. (Ex. 2 at 7; 47H at 2.)
Practically, a den can be used as an additional bedroom or a play room for children, and
“dens” are regularly marketed as “bedrooms” in both for sale and for rent market-rate units
throughout the District. Ten of the Project’s two-bedroom units include a den, and five of
these two-bedroom plus den units are affordable. (Ex. 47 at 9-10.)

34.

Broadly, the Waterfront Station PUD required a minimum of 160,000 square feet of
affordable housing, set aside for households earning 80% of median family income
(“MFI”) for a period of 20 years. Of this, half was to be distributed between the so-called
“East and West Residential Towers” (developed as a part of the first phase of the PUD)
and half was to be provided in the Northeast Residential Building (i.e., the Property that is
the subject of this PUD).2 No affordable housing was required, and none was provided in
the Northwest Residential Building (i.e., the Eliot on 4th). (Ex. 2H.)

35.

The Project significantly exceeds the amount, level of affordability, and duration required
by the Waterfront Station PUD. For the duration of the Applicant’s 99-year ground lease
of the Property, the Applicant will reserve 30% of the units (or approximately 136 units,
which equates to approximately 117,094 square feet of gross floor area3) as affordable

2

The current total amount of affordable housing is approximately 84,033 sf in the East and West Residential Towers,
all at 50% AMI. (See Z.C. Case No. 02-38A. See also Affordable Housing Covenant Waterfront Station West
Residential Building, dated May 1, 2014 by 1151-4th Street SW LLC recorded in the Land Records of the District
of Columbia Registry of Deeds as Instrument No. 2014038849 and Affordable Housing Covenant Waterfront
Station East Residential Building, dated May 1, 2014 by 1150-4th Street SW LLC recorded in the Land Records of
the District of Columbia Registry of Deeds as Instrument No. 2014039291.) The amounts provided in the pending
second-stage PUDs on M Street (i.e., in Z.C. Case No. 02-38I) are in addition to the above requirements.

3

The affordable housing contribution in the Project will be on the basis of 30% of the total units rather than as a
percentage of GFA, but an approximate GFA equivalent is provided here for tabulation purposes.
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housing. This is in excess of the amount and duration of affordability that is required under
the Waterfront Station PUD or under the District’s current inclusionary zoning
requirements. Furthermore, for the first 50 years of the Project, the Applicant agreed to set
aside half of those affordable units at 30% MFI and half of those units at 50% MFI. After
those fifty years and for the remainder of the ground lease, the Applicant will set aside 25%
of the affordable units at 30% MFI and 75% of the units at 50% MFI. This provides a
significantly deeper level of affordability than was proffered in the first-stage PUD. (Ex. 2
at 7.) The Project is exempt from the inclusionary zoning requirements of the Zoning
Regulations (except for the requirements with respect to the Project’s habitable penthouse
habitable space) because it is part of a PUD approved prior to the effective date of such
requirements, and this second-stage PUD Application is for the same “building” approved
by the first-stage PUD. (See 11-C DCMR § 1008.1.4)
36.

The Project’s proposed site plan is consistent with the Waterfront Station PUD. The Project
is a single “U”-shaped structure that is set back from the northern lot line, which allows
the Project to provide the private drive from 4th Street, S.W. to Wesley Place, S.W.
contemplated in the Waterfront Station PUD (“Private Drive”). An existing curb cut along
4th Street, S.W. serves as the western vehicular entrance to the Private Drive, and an
existing curb cut on Wesley Place, S.W. serves as the eastern entrance. Adjacent to the
Private Drive is a pedestrian sidewalk that includes ample space for outdoor seating and
café tables at its western end and a play area (“Play Area”) at its eastern end. The Play Area
will serve the Project’s pre-kindergarten use during school hours and young children from
the greater community after school hours as well as on weekends, holidays, and during the
summer. (Ex. 2 at 7-8.)

37.

The Project’s ground-floor retail uses are consistent with the Waterfront Station PUD.
Consistent with the existing character of 4th Street, S.W., retail, service, and/or eating and
drinking establishment uses line the Project’s western ground-floor façade. The Project
completes an important segment in the stretch of streetscape between M Street, S.W. and I
Street, S.W. To help activate the pedestrian plaza immediately to the north of the Project,

4

The Applicant consents to a PUD condition requiring the affordable housing that reflects the commitments of the
LDDA. Because the Applicant is adding habitable penthouse space, which was not contemplated in the first-stage
PUD but which is authorized as a minor modification by 11-C DCMR § 1504.3, the inclusionary zoning exemption
does not apply to penthouse habitable space. (See 11-C DCMR § 1008.1.) Therefore, the Applicant is required to
provide the affordable housing required as a result of the provision of habitable penthouse space. The habitable
penthouse space in the Project generates a set aside requirement of approximately 1,877.5 square feet of affordable
housing at 50% MFI for the life of the project. (See 11-C DCMR § 1003.2 (“inclusionary development … shall set
aside … eight percent (8%) of the gross floor area dedicated to residential use including penthouse habitable space
as described in Subtitle C § 1001.2(d),” which references C, 1500.11; see also 11-C DCMR § 1500.11 (“the
construction of penthouse habitable space, except penthouse habitable space devoted exclusively to communal
rooftop recreation or amenity space for the primary use of residents of the residential building, is subject to the
Inclusionary Zoning set-aside provisions of Subtitle C, Chapter 10 Inclusionary Zoning.”).) The Applicant will be
requesting an inclusionary zoning exemption from the Zoning Administrator pursuant to 11-C DCMR § 1001.6(a)
for the affordable housing generated by the habitable penthouse space, but will provide more than the equivalent
amount by virtue of the LDDA. The District Department of Housing and Community Development has concurred
in this analysis.
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the Project’s ground-floor commercial and neighborhood-serving uses also turn the corner
from 4th Street, S.W. along the Private Drive. (Id. at 8.)
38.

The Project’s parking and loading are accessible via an existing private alley from Wesley
Place, S.W. along the eastern side of the building. This locates the vehicular entrance away
from pedestrian activity and places loading access adjacent to the building services and
loading for 1100 4th Street. (Id.) All of the Project’s parking and loading is fully enclosed.
Vehicle parking is provided in two below-grade levels containing a total of approximately
220 spaces. Bicycle parking with a total of approximately 156 long-term spaces is located
in a secure facility on the upper level of the garage. The Project also provides 14 bicycle
racks (i.e., 28 short-term parking spaces) on the surrounding sidewalks. Fully enclosed,
at-grade, back-in loading berths and trash facilities are provided from the private alley at
the rear of the Project. (Ex. 2 at 11; 22G1 at 15.)

39.

The Project’s orientation is a significant component of its urban design strategy and offers
a unique expression while still respecting the immediate and surrounding neighborhood
context. The Project responds to both the tilted axis of 4th Street, S.W. and the more regular
street grid of the L’Enfant Plan. The L’Enfant 4th Street, S.W. was closed in the 1960s for
the construction of the Waterside Mall and Waterfront Metrorail station. When 4th Street,
S.W. was reopened as part of the Waterfront Station PUD in the later part of the last decade,
it included a subtle curve deviating from the grid in order to accommodate the presence of
the Metrorail station. Taking into account this existing condition, the north façade of the
Project’s podium is oriented orthogonally to the irregular configuration of 4th Street, S.W.
and therefore establishes the street grid in a manner similar to the condition of other
buildings constructed under the Waterfront Station PUD. However, the west-facing
ground-level façade, the second floor and eleventh (top) floor are oriented to align with the
historical L’Enfant street grid. (Id. at 9.)

40.

The effect of reorienting the bottom and top floors is to establish an overall frame that is
consistent with the prevailing orientation of high-rise buildings throughout the Southwest
quadrant. The third through 10th floors of the Project are skewed slightly relative to the
orthogonal L’Enfant grid and align with the oblique angle of 4th Street, S.W. Similar to the
Eliot across 4th Street, S.W., and as originally approved in the Waterfront Station PUD, the
Project’s overall form is an inverted “U” shape. The upper levels wrap around a courtyard
on the south side of the Project allowing maximum penetration of light to south-facing
windows. (Id.; Tr. 2 at 12-13, 150-51.)

41.

The Project’s height is a deliberate component of the overall urban design strategy for
Waterfront Station, as the Project’s height helps establish the importance of the 4th Street
corridor as a transit-oriented town center. The Property, like the parcels at the other corners
of the Waterfront Station PUD, was approved for a maximum of 114 feet. From the north,
the Project’s 114-foot height creates a balanced composition with the similar height of the
Eliot on the west side of 4th Street, S.W. Together, the Project and the Eliot frame the 4th
Street, S.W. entrance into Waterfront Station. In the other direction, but for the intervening
above-grade highway and railway overpasses, a view to the north from 4th Street, S.W.
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between the Project and the Eliot would terminate at John Marshall Park north of the
National Mall. (Ex. 2 at 9-10.)
42.

The Project provides well-designed landscaping and streetscaping along both of its public
street frontages and along the proposed Private Drive. The Project’s 4th Street, S.W.
streetscaping continues the pedestrianized character of that corridor. The Applicant
proposes to maintain the current material and furnishing palette. The standard DC concrete
sidewalk will be extended where necessary to meet the building face. New streetscape and
additional street trees will be provided on the Project’s eastern side, along Wesley Place,
S.W. (Id. at 10.)

43.

As the primary landscaping feature of the Project, the Private Drive and adjacent
hardscaping and landscaping along the north side of the Project are central elements of the
Project’s placemaking strategy. The Private Drive’s roadway varies in width from 12 to 19
feet and is intended to accommodate vehicle queueing for pick-up and drop-off at the preschool, for events at the theater, and for the Project’s residents. Removable bollards are
located at either end of the Private Drive so that it can be intermittently closed off to
vehicular traffic for festivals and similar community events. (Id.)

44.

In addition to the ground-level streetscaping and landscaping, well-designed outdoor
spaces have also been integrated into the building itself. The building is oriented around a
courtyard on the second floor that is comprised of both semi-private patios and a central
courtyard planted with trees and perennials. Units facing the courtyard are south-facing
and therefore enjoy more direct sunlight; after the initial filing, the Project’s courtyard was
revised to increase the amount of open space and improve the amount of light and air to
units fronting on the courtyard. For units facing north or west, many of these units enjoy a
balcony. The penthouse roof provides a similar range of semi-private and public outdoor
spaces, including a swimming pool and terrace for the use of all building residents. (Id. at
10-11.) On the whole, the building residents enjoy access to significant outdoor space: of
the Project’s 450 units, 150 (33%) have a balcony or terrace, and units have access to
outdoor space in the courtyard as well as on the roof. (Ex. 22 at 2.)

45.

The Project’s architecture and materials are designed to be contextually appropriate and
high quality. The Project is primarily composed of a ceramic rain screen panel system,
visually compatible with those on adjacent buildings, set atop a two-story base containing
storefront glass. The two-level podium presents a unified, double-height pedestrian
experience at street level. The Project’s form incorporates a combination of rectilinear and
angular geometries that shift the fourth through 10th floors and create dynamic balconies
and views on the north and west façades. Materiality changes further accentuate this
dichotomy through the use of concrete on the balconies, which evokes the mid-century
residential buildings that characterize Southwest DC. Several second floor and penthouselevel units include private walkout terraces. (Id. at 11.) The secondary façade material used
for the interior courtyard is a high-quality brick; as the Project’s architect noted at the
public hearing, the use of differing high-quality masonry materials for the “front” and
“back” of a building is a common practice that is found in historic as well as contemporary
architecture throughout the District. (Ex. 47 at 9-10.)
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46.

The Project achieves a high level of sustainability consistent with the District’s Anacostia
Waterfront Initiative. The Project is designed to achieve a minimum level of Gold under
the U.S. Green Building Council’s rating LEED-2009 system. Significant sustainability
elements are currently intended to include a VRF HVAC system, rooftop solar panels,
green roofs, use of recycled materials, and a water management/harvesting system.
Although the Project is exempt from the green area ratio (“GAR”) requirements by virtue
of the Waterfront Station PUD having been adopted prior to the effectiveness of such
requirements, the Project integrates green features that achieve the same effect. (Ex. 2 at
12.)

Consistency of the Project with the Waterfront Station PUD
47.
The Project is in accordance with the use and design parameters approved for the Northeast
Building in the Waterfront Station PUD. The Applicant does not seek any modifications to
either the approved first-stage plans for the Northeast Building or any of the outstanding
conditions of the Waterfront Station PUD. The only changes of note for the Project relative
to the approved PUD are: (a) the Project includes a habitable penthouse, which was not
contemplated at the time of the first-stage PUD approval, but which is allowed under the
substantive provisions of ZR58 adopted after the first-stage approval, and (b) the Project
includes the additional Project Public Benefits which were neither contemplated nor
required as part of the Waterfront Station PUD. (Id. at 12.) As addressed below, the
project’s zoning flexibility does not constitute a modification of the first-stage PUD.
48.

5

The Project is also in accordance with the Conditions of the Waterfront Station PUD. As
set forth below, the Commission finds that the Project complies with each of the applicable
Conditions of the Waterfront Station PUD5:
(a)

Condition 1 identifies the final approved first-stage PUD plans that govern the
massing and other broad design parameters of the Project. The Project is consistent
with this Condition; (Ex. 2F at 31-36; 2H; 22G1; see also Finding of Fact (“FF”)
50.)

(b)

Condition 3 identifies the maximum overall GFA and FAR in the Waterfront
Station PUD. The Project is consistent with this Condition; (Ex. 2F at 31-36; 2H;
22G1.)

(c)

Condition 4 identifies the maximum overall lot occupancy (63%) in the Waterfront
Station PUD. The Project is consistent with this Condition; (Id.)

(d)

Condition 7 establishes a maximum height of 114 feet for the Northeast Building,
and the Project is consistent with this Condition; (Id; 22G.)

Conditions 2, 5, 6, 8, 10, 16, 17, 19, 20, 23, and 25-28, apply to other parcels at Waterfront Station and are not
applicable here.
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(e)

Condition 9 establishes a minimum number of parking spaces at Waterfront Station
(at least 1,087 total parking spaces are required), and the Project is consistent with
this Condition; (Id.)

(f)

Condition 11 requires a minimum of 50,000 square feet of public open space and
has been fully satisfied by prior approved second-stage PUDs at Waterfront Station;
(Id.)

(g)

Condition 12 requires the reopening of 4th Street, S.W. and has been fully satisfied
by prior approved second-stage PUDs at Waterfront Station. (Id.)

(h)

Condition 13 requires a minimum of 110,000 square feet of GFA for neighborhoodserving retail and service uses and has been fully satisfied by prior approved
second-stage PUDs at Waterfront Station. (Id.) Notwithstanding the foregoing, the
Project will continue to advance the intent of this condition with additional
neighborhood-serving retail and other uses, focused on 4th Street;

(i)

Condition 14 requires use of best commercially reasonable efforts to provide
opportunities for local and small businesses to occupy a total of 12,500 square feet
within the Waterfront Station PUD. This Condition applies to the Project to the
extent of 2,500 square feet; (Id.; see also FF 109(g).)

(j)

Condition 15 requires negotiation of a lease with a grocery store at Waterfront
Station and has been fully satisfied by prior approved second-stage PUDs at
Waterfront Station; (Id.)

(k)

Condition 18 requires a minimum of 160,000 square feet of affordable housing at
Waterfront Station. The Project contributes to the satisfaction of this Condition and
exceeds the requirements in amount, level of affordability, and duration of term;
(Id.; see also FF 109(j).)

(l)

Condition 21 requires a CMP that is satisfied in part by the Project’s provision of
the superseding Project-specific CMP; (Id.)

(m)

Condition 22 requires a Transportation Management Plan that is satisfied in part by
the Project’s inclusion of such a Plan; (Id.; see also FF 109(n).)

(n)

Condition 24 requires a First Source Agreement and an agreement with the
Department of Small and Local Business Development (“DSLBD”). The Applicant
has satisfied this Condition; (Ex. 2J, 2K.)

(o)

Condition 29 establishes the time for filing the instant Application; it was extended
by multiple orders of this Commission, including most recently Z.C. Order No.
02-38H, with which this Application complies; and

(p)

Condition 30 imposes requirements regarding D.C. Human Rights Act compliance
and is also a condition of this Order.
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Development Incentives: Zoning Relief, Design Flexibility, and Map Amendment
49.

The PUD process specifically allows greater flexibility in planning and design than is
possible under strict application of the Zoning Regulations. Under ZR16, the Commission
retains discretion to grant relief from the development standards of the Zoning Regulations
and to allow for project flexibility development incentives. (11-X DCMR §§ 303.1, 303.11,
303.13.) ZR16 specifically allows the Commission to approve any such zoning relief that
would otherwise require the approval of the Board of Zoning Adjustment, and generally
such relief is available at the discretion of the Commission. (Id. § 303.13.) A Zoning Map
amendment is a type of development incentive and accordingly is addressed here. (Id.
§ 303.12.)

50.

This Application is subject to four sets of development incentives (collectively, the
“Development Incentives”): (a) zoning relief with respect to the Project’s side and rear
yards (“Zoning Relief”); (b) flexibility with respect to the Project’s ground-floor uses
(“Ground-Floor Flexibility”); (c) design flexibility previously granted by the Zoning
Commission and revised slightly here (“Design Flexibility”); and (d) the now-vested Map
Amendment designating the Property as within the C-3-C Zone District, which is not
affected or modified by this Application:
(a)

Zoning Relief: The Project complies with the substantive requirements of ZR58
except for the side and rear yard requirements and except as previously modified
by the Waterfront Station PUD: (Ex. 22 at 3-4.)
x

The Project’s side yards—along 4th Street, S.W. and Wesley Place, S.W.—
do not comply with the requirements of the C-3-C Zone District, which does
not require any side yard be provided but requires that any side yard
provided be at least 2 inches for each foot of building height; (See 11 DCMR
§ 775.)

x

For the Project, which is 114 feet in height, any side yard would need to be
at least 19 feet. The Project’s side yard along 4th Street varies in width from
12 feet to 0 feet as it tapers off with the angle of 4th Street; the Project’s side
yard along Wesley Place is four feet wide; (Ex. 22 at 3-4.)

x

The Project’s two side yards result from the Property’s unique configuration
and context. Along 4th Street, S.W. the side yard is created by the
architectural decision to align the ground floor of the building to the
historical L’Enfant grid, which creates a setback from the oblique
orientation of 4th Street, S.W. The side yard along Wesley Place, S.W. is
created by a design decision to create a sidewalk along that frontage. Wesley
Place, S.W. is itself otherwise too narrow for a sidewalk. Both of the
Project’s non-conforming side yards are adjacent to public streets, which
means there is ample open space on either side of the building. Thus, the
typical concerns about a non-conforming side yard are inapplicable to the
Project: the adjacent public streets provide ample room for light and air
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between the Project and any other building.6 The non-compliant side yards
are necessary from an urban design perspective: they align the Project with
the existing street wall and create the type of strong urban presence
encouraged by the Comprehensive Plan (as defined below) and urban
design principles; and (Id.)
x

6

The Project’s rear yard to the north of the building also does not comply
with the requirements of the C-3-C Zone District, which requires a rear yard
of approximately 28 feet for the full width of the lot. All or portions of two
to three balconies on the fourth through 10th floors project into the required
rear yard by four feet or less. These balconies, a design decision established
at the second-stage PUD phase, represent a minimal incursion into the
required rear yard, add articulation, visual interest, and private outdoor
space. The rear yard abuts a 45-foot-wide District-owned parcel that
separates the Property from the church to the north and that provides ample
open space at the rear of the Project; (Id.)

(b)

Ground-Floor Flexibility: The Project includes flexibility to provide a range of
ground-floor uses. (Ex. 22 at 4.) All of the Project’s proposed ground-floor uses are
within the scope of the neighborhood-serving uses contemplated in the Waterfront
Station PUD;

(c)

Design Flexibility: The Project is subject to the Commission’s now-standard design
flexibility. Flexibility analogous to the Design Flexibility was previously approved
as part of the Waterfront Station PUD, and is modified in the Conditions of this
Order to bring it in accordance with the Commission’s current day practices, which
are in general more stringent than what was initially approved in the Waterfront
Station PUD; and (Ex. 2H at 8.)

(d)

Map Amendment: The Waterfront Station PUD included the Map Amendment, redesignating the Property from the C-3-B Zone District to the C-3-C Zone District.
This Application does not propose to modify the Map Amendment or its nowvested status. The Commission previously found as part of the Waterfront Station
PUD that the Map Amendment is not inconsistent with the Comprehensive Plan,
which finding satisfies the requirements for granting the Map Amendment. (See
11-X DCMR § 500.3; Ex. 2F at 1.) The Commission confirms that the Map
Amendment is vested because the Commission approved it previously in the
Waterfront PUD and, as such, it is not the subject of this second-stage PUD
Application. The proposed C-3-C zoning for the Project continues to be consistent
with the purposes of the Zoning Regulations for the same reasons as identified in
the first-stage PUD. Broadly, the C-3 Zone Districts are intended to accommodate
major business and employment centers and to provide substantial amounts of
employment, housing, and mixed uses. (11 DCMR §§ 740.1-740.2.) Within this

For this reason, under ZR16, the two side yards would not require relief because each could be considered a “front”
yard pursuant to Subtitle B § 313.1 and therefore would not need to comply with the side yard requirements.
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framework, the C-3-C Zone Districts are intended to contain medium-high density
development. (Id. § 740.8.) As applied to the Waterfront Station PUD, the C-3-C
Zone District is appropriate for this location: a town center located above a
Metrorail station within in the “Central Employment Area” as defined in the
Comprehensive Plan. The C-3-C Zone District allows for a broad mix of residential,
office/employment, retail and other neighborhood-serving uses, and the C-3-C
Zone District is accordingly suitable for the Project’s mix of residential, retail, arts,
and educational uses. Moreover, the Project’s mix of uses, height, and density are
consistent with the character of the C-3-C Zone District.
51.

None of the Development Incentives constitutes a modification to the Waterfront Station
PUD. The Zoning Relief does not materially affect the Project’s massing or other elements
established through the first-stage PUD process. Rather, the Zoning Relief is a result of the
Project being architecturally designed and articulated, a step that does not occur until the
second-stage PUD process. Accordingly, the Zoning Relief could not have been
contemplated at the time of the first-stage PUD and is not a modification of the massing
approved at that stage. The Ground-Floor Flexibility allows uses within the range of uses
contemplated in the Waterfront Station PUD. The Design Flexibility was contemplated in
the Waterfront Station PUD and is refined here only to bring the language of such
flexibility into line with the Commission’s current-day and more stringent conditions. The
first-stage PUD expressly approved the Map Amendment.

District Agency Reports
Office of Planning
52.

The OP Setdown Report recommended that the Commission set down the Application for
public hearing. OP concluded the Project is not inconsistent with the Comprehensive Plan,
and that the Application generally meets the requirements of ZR16’s Subtitle X, Chapter
3. OP supported the Project’s proposed architecture, especially its evocation of mid-century
modern design and its meshing with the architecture of the surrounding neighborhood. (Ex.
11.) OP referred the Application to the District Department of Energy and Environment
(“DOEE”), DHCD, DDOT, the Department of Parks and Recreation, D.C. Public Schools
(“DCPS”), the Department of Public Works, the Office of Aging (“OOA”), the Department
of Employment Services (“DOES”), Fire and Emergency Management Services
(“FEMS”), the Metropolitan Police Department (“MPD”), the Office of Early Childhood
Development, DC Water, and WMATA. In its Setdown Report, OP asked the Applicant
for additional information on three topics: (a) rooftop materials, (b) affordable unit
summary, and (c) proposed material on the Private Drive.
(a)

Rooftop Materials: OP requested a description of the “rooftop materials”
surrounding the Project’s open-air mechanical penthouse. The Applicant responded
that such metal screening is a painted dark gray aluminum panel with perforations
for air flow. The Applicant provided a materials board available at the public
hearing with samples; (Ex. 22 at 2; 36.)
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(b)

Affordable Unit Summary: The Applicant provided floor-by-floor locations of the
Project’s affordable housing units showing dispersion of units throughout the
Project. The Project’s affordable units are in proportion to the market-rate units
with respect to bedroom count. (Ex. 22 at 3.) In its Post-Hearing Submission, the
Applicant relocated some of the affordable units in response to comments from the
Commission and others at the Public Hearing; and (Ex. 47 at 10.)

(c)

Materials for the Private Drive: OP also requested further evaluation of the
relationship of the Project’s Private Drive to the analogous private drive at the
“Eliot” building on the west side of 4th Street, S.W. The design of the Project’s
Private Drive reflects the general materiality and character of the existing private
drive on the west side of 4th Street, S.W. Both drives use all-weather, permeable
unit pavers of a similar material and color, but the shape of the pavers differs to
reflect the different function and intent of each drive. Further, the design of the
Project’s Private Drive reflects the form and function of the Project’s active,
pedestrian-focused ground-floor uses. The one-way driveway allows for ample
space for café seating on the west end and a play area on the east end, and it creates
a dynamic environment that connects the building uses to the outdoor public realm.
The Private Drive also accommodates pick-up and drop-off services for the
multiple ground floor uses in the Project that are served by the Private Drive. By
contrast, the Eliot’s existing private drive is a less intense, two-way drive, adjacent
to ground-level walk-out residences. (Ex. 22 at 2.)

53.

The OP Hearing Report recommended approval of the Application subject to two
conditions: (a) inclusion of electric vehicle charging stations in the Project’s garage, as
proposed by DOEE; and (b) revisions to the design flexibility language requested by the
Applicant. The Applicant agreed to both conditions suggested by OP and satisfied OP’s
concerns. (See Conditions A.2(d) and (l); Tr. 2 at 91.) The OP Hearing Report and Public
Hearing testimony also summarized OP’s outreach to other agencies, including the Historic
Preservation Office (“HPO”), DHCD, and DCPL and its hosting of an interagency meeting.
(Ex. 24; Tr. 2 at 91.) HPO had no comments; DHCD’s and DCPL’s comments are
summarized below. The Commission makes additional findings with respect to the OP
Setdown Report and OP Hearing Report below in the discussion of the Project’s
satisfaction of the PUD Evaluation Criteria (as hereinafter defined). (See FF 90(b).) OP did
not raise new information in its Public Hearing testimony. (Tr. 2 at 90-91.)

54.

The OP Final Report responded to the Commission’s request that OP solicit comments
from the DME concerning the relocation and expansion of the AppleTree Learning Center
from Jefferson Middle School to the ground floor of the proposed building that is the
subject of this application, in light of concerns expressed by the Amidon-Bowen PTA and
others. OP’s Final Report stated that it contacted DME to request comments but did not
receive any. OP also commented that since the hearing it noted that the Amidon-Bowen
PTA filed a letter in support of the application. In addition to contacting DME, OP stated
in its Final Report that it also requested comments from agencies that had not responded to
its earlier request for comments, and received responses from DOEE, DCPL, and FEMS.
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Department of Transportation
55.

The DDOT Report stated no objection to the approval of the Project subject to certain
revised conditions. (Ex. 25 at 3-4.) DDOT found that the Applicant used sound
methodology and assumptions in its CTR analysis. (Ex. 25 at 2.)

56.

DDOT also found the elements of the Applicant’s Transportation Management Plan
(“TMP”) acceptable, subject to revisions that the Applicant accepted prior to the Public
Hearing. (Ex. 34B.) DDOT recommended either a reduction in parking or an increase in
the robustness of the TMP through the provision of a 19-unit Capital Bikeshare station.
(Ex. 25 at 3.) The Applicant agreed to the latter. DDOT made five recommendations: (a)
upgrade the southern leg of Wesley Place, S.W. to include a curb cut; (b) provide a revised
ground-floor plan showing loading berths; (c) ensure vehicles and pedestrians can freely
use the Private Drive; (d) implement the TMP subject to certain revisions; and (e)
implement the Transportation Demand Management (“TDM”) Plan subject to certain
DDOT-proposed revisions. (Id. at 4.) The Applicant accepted these recommendations and
revisions to DDOT’s satisfaction. (Ex. 34B; Tr. 2 at 95.)

57.

In addition to the parking, loading and TMP/TDM comments above, DDOT also reviewed
the Project’s impacts on: (a) streetscaping and the public realm, (b) trees, (c) the pedestrian
network, (d) the roadway network, and (e) public transit. DDOT noted no adverse impacts
from the Project on any of these elements of the District’s infrastructure. (Ex. 25 at 7-15.)

58.

The Applicant’s CTR capacity analysis suggested that adjusting signal timings and/or cycle
lengths could improve intersection delay and level of service back to acceptable conditions
at four intersections that trigger DDOT’s “Significant Impact Policy.” (Ex. 15A.)
According to DDOT, these improvements would necessitate the retiming of entire
corridors of traffic signals so DDOT typically does not make these changes in conjunction
with a land development project. In lieu of traffic signal adjustments, DDOT recommended
the Applicant instead reduce the amount of on-site vehicle parking through the enhanced
TDM strategies recommended by DDOT and reduce auto mode share and encourage nonauto travel in order to offset the impacts to the roadway network. (Ex. 25 at 17.)

59.

The Commission accepts DDOT’s findings and agrees that no further impact mitigation of
the Project is necessary beyond the Applicant’s implementation of the TMP and associated
TDM.
Other District Agencies

60.

In addition to DMPED, OP, and DDOT, the Applicant met with or discussed the Project
with representatives from DOEE, DHCD, DCPL, FEMS, MPD, OOA, as well as with
utilities such as DC Water and PEPCO. Among other discussions and meetings, the
Applicant participated in an intensive interagency discussion regarding the Project with
many of the stakeholders listed above, so that the agencies could coordinate with each other
and share comments and questions about the Project in real time with each other and the
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Applicant and its design team and consultants. These conversations affected and improved
the final design of the Project. (Id. at 7.)
61.

OP received email comments from DOEE after the hearing and forwarded those comments
to the Commission with its Final Report. The comments stated that DOEE “continues to
be supportive of the proposed design while reserving any technical comments for formal
review as part of the permitting process” while encouraging the Applicant to pursue formal
LEED certification rather than simply providing a LEED checklist, and install 3,000 feet
of rooftop solar and design the roof space so as to allow maximum solar generation. (Ex.
51.)

62.

OP contacted DME to request comments concerning the relocation and expansion of the
AppleTree Learning Center from Thomas Jefferson Middle School to the ground floor of
the Project, at the request of the Commission in response to the concern expressed at the
hearing that this could potentially draw students away from Amidon-Bowen Elementary
School, adversely affecting it. OP did not receive comments from DME in response. (Ex.
51.) However, in response to a request from the Commission, DME submitted a letter
dated April 1, 2019. (Ex. 56.) It states that charter schools are allowed to choose their own
locations and that DME will not comment on this particular choice.

63.

DHCD provided written comments to OP, and OP included DHCD’s comments in the OP
Hearing Report. The Applicant met with DHCD as part of the interagency meeting and
followed up with separate correspondence. In summary, DHCD had no objections to the
proposed development, subject to the implementation of the proposed affordable housing
public benefit. (Ex. 24 at 13-14.) DHCD concurred with the amount, duration, and levels
of affordable housing proposed for the Project and noted that the proposed affordable
housing in the Project exceeds the amount that the inclusionary zoning regulations would
require for both the building and penthouse, both in terms of amount of set-aside and level
of affordability. (Id.; see also FF 35.)

64.

OP also included DCPL’s written comments in the OP Hearing Report. In sum, DCPL
requested the Applicant assist with wayfinding signage for the Southwest Library during
and after construction and requested that DDOT and OP review the Project’s transportation
and public space plans to consider the impact of the Project on the access and use of the
Library. (Ex. 24 at 14.) The Applicant agreed to DCPL’s requested signage condition. (See
Condition B.11.) DDOT agreed to address DCPL’s concerns. (Ex. 24 at 13-14.) After the
Public Hearing, DCPL confirmed to OP that the Project, including its inclusion of
AppleTree, would not place an undue burden on the public library system. (Ex. 51.)

65.

OP also forwarded a FEMS report on the Project after the Public Hearing. FEMS’s report
noted no objection to the Project subject to its compliance with the applicable provisions
of the fire code. (Ex. 51.) The Applicant previously agreed to comply with such provisions.
(Ex. 47 at 12.)

66.

MPD did not submit written comments in this proceeding. However, the Applicant
confirmed that it met with Commander Morgan Kane of MPD to discuss design and
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operational measures that could be incorporated into the Project to improve its overall
safety and security, particularly with respect to the Private Drive and Play Area. (Ex. 22.)
MPD suggested that the Applicant: (a) raise the height of the fence around the Play Area
from four feet to five feet; (b) ensure that cameras are placed on the perimeter of the
building and monitored by the building management; (c) install barriers reinforcing the
fence against cars/traffic along the out-side of the Play Area; (d) ensure that there is
sufficient lighting at night to prevent overnight loitering; (e) monitor the Play Area and
work with patrol officers to ensure that it does not become an after-school “hangout” area;
and (f) set up further follow up meetings with patrol officers to get additional perspectives.
(Ex. 22 at 7.) In response to comments (a) and (c), the Applicant increased the fence height
and revised the design of the Play Area. In response to comments (b), (d), (e), and (f), the
Applicant agreed to review the camera placement and lighting plans again with
Commander Kane and her staff and to set up further meetings with patrol officers in the
Police Service Area (“PSA”) later in the development process. (Id.)
67.

Finally, the Applicant met with officials from DDOT’s Safe Routes to School program,
and agreed to continue to work with the Safe Routes team to ensure student safety both
during construction and after completion of the Project. (Id.)

68.

Additional findings regarding the necessity and adequacy of reports from District agencies
are included below in the Commission’s review of this Application’s satisfaction of the
procedural requirements for a second-stage PUD. (See FF 123.)
Advisory Neighborhood Commission 6D

69.

Prior to the Public Hearing, the Applicant engaged in extensive outreach with the ANC,
neighbors, and community groups. The Applicant’s outreach with the ANC and community
groups informed the Project’s design, mix of uses, mitigation plans, and Project Public
Benefits. Beginning over three years before the Public Hearing and leading up to the
Hearing, the Applicant met with the ANC, members of the communities surrounding the
Project, neighbors, and neighborhood groups to discuss plans and designs for the Project
and to address community concerns. In addition to the ANC, the Applicant met or had
discussions with representatives from Westminster Presbyterian Church and Christ United
Methodist Church, which are located to the immediate northwest and north of the Project,
SWNA, Waterfront Towers, Capitol Park Towers, USAA Real Estate, Bernstein
Management Company, Forest City, Carrollsburg Condominium, Tiber Island
Cooperative, and Tiber Island Condominium Association, which together represent a broad
cross-section of community groups, nearby residential buildings, and adjacent commercial
property owners. (Ex. 22 at 6.) The Applicant also met multiple times with the AmidonBowen PTA on behalf of students at the public school approximately one block north of
the Property. (Id.; Ex. 47 at 6-7.)

70.

The ANC played a significant and positive role in the development of the Project. Because
the Applicant has worked closely with the ANC from the outset of the RFP process by
which DMPED selected the Applicant, the ANC’s preferences regarding the Project’s
ground-floor uses are reflected in parts of the Project’s program and design. Similarly, the
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ANC’s concerns about traffic and curbside management were factors in the design of the
Project’s Private Drive and parking and loading access locations. In addition, at the behest
of the ANC, the Project expands substantially on the already-robust package of Waterfront
Station Public Benefits to include the Project Public Benefits, all as outlined in more detail
below. The expansion of the Project Public Benefits is largely the result of the Applicant’s
discussion with the ANC. At the encouragement of the ANC, the Applicant undertook a
comprehensive study of the Project’s transportation impacts, mitigation, and safety
measures and construction management to address potential impacts. (Ex. 22 at 6.)
71.

The Applicant presented the Project to the ANC at the ANC’s December 2018 public
meeting, met subsequently with the Commissioners on multiple occasions to resolve
outstanding questions and concerns, and presented to the ANC again in January 2019 for a
vote on the Project. (Id.) The ANC voted unanimously to support the Project. (Ex. 32.)

72.

The ANC Report stated that the Project is consistent with the Southwest Neighborhood
Small Area Plan (defined below) and is an appropriate final puzzle piece that will complete
the larger Waterfront Station development. (Id.) The ANC Report listed the following
issues and concerns:
(a)

Affordable Housing: The ANC stated it was pleased that the Applicant was going
beyond its obligations required by the first-stage PUD by providing deeper levels
of affordability and duration, but that it would appreciate if the Applicant would
“give some thought” to a portion of the affordable units larger than two bedrooms;

(b)

Architecture and Materials: The ANC stated that it was pleased with the design,
particularly the balconies, but expressed that it “hopes the balcony units will be
made available, in proper percentages, as part of that number that will be set aside
for affordable housing”;

(c)

Parking and Loading: The ANC stated that “parking and loading is going to be
tight at this site” and requested more information about the usage and design of the
Private Drive, clarification regarding the hours of operation of the Play Area and
the hours that it would be open to public use, and that it would “appreciate a broader
discussion from the Commission and DDOT representatives to ensure what is
planned will be adequate”;

(d)

Landscaping and Streetscaping: The ANC stated that it wanted more information
about the design of the Private Drive so that the paving and design will provide a
space and surface that will safely accommodate pick up and drop off of pre-school
children;

(e)

Bicycles: The ANC stated that it was pleased there was considerable secured bike
parking in the Project. The ANC stated that it wished to be involved in discussions
regarding the location of the planned Capital Bikeshare station near the Project,
including information about demand levels;
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73.

7

(f)

Retail: The ANC expressed support the Project’s retail plans, and that a specific
condition is included in this Order;

(g)

Impact on the Library: The ANC expressed concern that the planned charter school
would use the library as an extension of its campus and unduly burden the library
staff and resources; and

(h)

Impact of the Charter School: The ANC expressed concern about a lack of
transparency and coordination between the Applicant, AppleTree, the
Amidon-Bowen PTA and the ANC, potential adverse impacts of the charter on
Amidon-Bowen, and encouraged the Applicant to develop a community benefits
agreement with the Amidon-Bowen PTA.

The ANC, in its direct testimony, and cross-examination at the Public Hearing, also noted
some concerns with the Project. The ANC requested: (a) that the Project include
three-bedroom units; (b) that the Project’s affordable units be reallocated so that more
affordable units had access to balconies and other similar private outdoor spaces; (c) more
information about the usage and design of the Private Drive; (d) clarification regarding the
hours of operation of the Play Area and the hours that it would be open to public use; (e)
information about the need for an additional Capital Bikeshare station; (f) an assessment
of the Project’s impacts on the Southwest Library; (g) further dialogue between the
Applicant and the PTA; (h) clarification regarding the length of the Project’s contracts with
its performing arts tenant(s); (i) information from the Applicant the development of the
Greenleaf Public Housing community in Southwest DC (“Greenleaf”); and (j) support from
the Commission and the District government regarding the cumulative effects of multiple
ongoing developments in Southwest DC, of which the Project is one of many.7 (See Ex.
40; Tr. 2 85-90, 93-94, 95-97, 98-114, 116-19, and 145-48.) The Applicant provided
responses to the ANC’s comments:
(a)

Three-Bedroom Units: The ANC’s concerns regarding three-bedroom and larger
units are addressed below in the Commission’s review of the Project’s consistency
with the Comprehensive Plan and in the review of the Project’s potential impacts;
(See FF 117-122.)

(b)

Allocation of Affordable Units: The Applicant revised the allocation of the
Project’s affordable units in response to these comments from the ANC and related
comments from the Commission and others at the Public Hearing; (Ex. 47 at 10;
47H.)

(c)

Information about the Private Drive: The ANC noted that it would “appreciate a
broader discussion from the Commission and DDOT representatives to ensure that
what is planned will be adequate both architecturally and operationally.” At the
Public Hearing, the Applicant’s transportation consultant and landscape architect

The ANC Report also included language regarding the Applicant’s proffer of a “diner”-type use. At the Public
Hearing, ANC Commissioner Litsky confirmed that the language in the written report was not the final language.
(Tr. 2 at 105-106.) The final language is included here as Condition B.1(a).
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provided testimony regarding the Private Drive’s design and operations. (Tr. 2 at
14-16, 18-20.) Commissioner Litsky thereafter confirmed these responses from the
Applicant satisfied the ANC’s concerns. (Id. at 110.) The ANC also raised concerns
about whether the AppleTree use, and in particular the after school care hours, had
been fully analyzed in the Project’s CTR. The Applicant explained that “after care”
programs are a common feature of both public and charter schools in the District.
The Applicant provided evidence that only a fraction of the AppleTree’s students
participate in such after school program. That is, of the 108 students enrolled at
AppleTree today, only approximately 40 participate in the school’s after care
program, where student pickups can range from any time from 3:15 p.m. until 6:00
p.m. The Applicant’s CTR conservatively assumed that, with respect to educational
uses only, 33 vehicles would exit the Project during the evening peak hour alone
(i.e., between approximately 5:00 p.m. and 6:00 p.m.). (Ex. 15A at 19-20.) The
CTR assumes 82 total out-bound trips (including the 33 related to educational uses)
and 122 total in-bound trips (29 education related) during the evening peak hour.
These are conservatively high numbers to “stress test” the Project’s private drive
pick-up/drop-off loading plan and garage-based contingency plan; (Ex. 47 at 8; Tr.
2 at 153-54.)

8

(d)

Hours of Operation of the Play Area: In its Post-Hearing Submission, the Applicant
confirmed that the Play Area will be open to public use during daylight hours
outside of AppleTree’s typical school hours but not later than 5:00 p.m. daily. The
end result of this commitment is that the playground will be open to the public all
day 184 days a year (i.e., weekends, holidays, and summertime) and in use by the
school during school hours only, on only 181 days per year. As is the case with
most public schools and public charter schools in the District, AppleTree currently
provides after school care during hours that extend until as late as 6:00 p.m. on
weekdays. (Ex. 47 at 5-6.) The Play Area’s hours of availability for neighborhood
children is slightly superior to that of other area school playgrounds.8 As discussed
more fully below, the Play Area satisfies the Public Benefit Criteria; (See FF
110(k), 111-12.)

(e)

Demand for Capital Bikeshare: In its Post-Hearing Submission, the Applicant
submitted usage data from the Capital Bikeshare program for the existing
Waterfront Station Bikeshare station. (Ex. 47F.) That data shows unmet demand
for a second Bikeshare station at Waterfront Station;

The existing playground at Amidon-Bowen Elementary School, which also has after care hours, similarly states that
its facilities are open to the public only outside of school hours, which last until 6:00 p.m. on school days. These
policies are consistent with general DC Public Schools policies for school playgrounds. (See Track, Field,
Playground Usage and Access Policy, DCPS CHANCELLOR DIRECTIVE 604.2 V 2.0 at 3 (Aug. 2016)
https://dcps.dc.gov/sites/default/files/dc/sites/dcps/publication/attachments/Track%2and%20 Field %20Policy.pdf
(“School playgrounds will not be available when DCPS scheduled activities are using the facility during the times
stated above. This includes extracurricular activities, or when entities or programs are granted access through a
building use agreement or lease, as well as when the facilities are otherwise locked or closed to the public”).)
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(f)

Assessment of Impacts on DCPL: The ANC raised concerns that the inclusion of a
charter school in the Project would overburden the Southwest Branch of the DC
Public Library given the proximity of the proposed school to the existing library.
The Applicant reports that AppleTree does not now regularly take its students to
the Public Library and has no plans to do so in the future. (Ex. 47 at 8-9.) As noted
above, after the Public Hearing, DCPL provided written testimony concluding that
the Project would not have any undue burden on the library; (See FF 64.)

(g)

Further Dialogue with the PTA: The ANC’s concerns regarding the PTA are
addressed below in the Commission’s review of the Project’s potential impacts;
(See FF 103.)

(h)

Performing Arts Contract Length: The ANC expressed concern that the space in
the Project reserved for performing arts and related uses would be limited to leases
with a term of five years. The Applicant confirmed that is not the intent. Rather, the
space will be reserved for a performing arts use for a period of five years after the
issuance of the first certificate of occupancy for the Project. If during that five-year
period no tenant is found that satisfies the use criteria, then the 9,000 square feet
reserved for that use will be opened up to a broader range of uses. However, this
commitment does not limit the Applicant to entering into a five-year lease for such
space. The five-year commitment is entirely unrelated to the lease term; (Ex. 47 at
5.)

(i)

Greenleaf Redevelopment: The ANC’s concerns about Greenleaf are not properly
before the Commission in this proceeding.9 The future redevelopment of Greenleaf
is not part of the instant proceeding and any question involving it is at best
speculative at this point, since the process in in the preliminary “Request for
Qualifications” stage, meaning no development partner has been selected and no
development plan has been identified. (Tr. 2 at 94.) Accordingly the concerns
regarding Greenleaf are not legally relevant to this proceeding, and the Commission
does not give them great weight. 10 To the extent the ANC’s comments about
affordable housing overlap with its comments about Greenleaf and are relevant to
the instant proceeding, the Commission gives those concerns their statutorily
determined weight.11 If at some point in the future the Greenleaf redevelopment

9

As a threshold matter, the ANC’s cross-examination of the Applicant with respect to Greenleaf was improper. The
Applicant did not mention the Greenleaf redevelopment in its direct testimony or any filing to the Commission, and
questions on cross-examination are to be limited to the scope of direct testimony. (See Watergate East Committee
Against Hotel Conversion Co-op Apartments v. District of Columbia, 953 A.2d 1036, 1046 (D.C. 2008) (“Matters
beyond the scope of direct examination are properly left to the opposing party’s case-in-chief.”).)

10

See Wheeler v. D.C. Bd. of Zoning Adjustment, 395 A.2d 85, 89 (D.C. 1978). (“Thus, we interpret “issues and
concerns,” as used in D.C. Code 1978 Supp., § 1-171i(d), to encompass only legally relevant issues and concerns.”)
(Emphasis added).

11

Project opponents, in oral testimony provided at the Public Hearing also raised concerns about Greenleaf. (Tr. 2 at
136-38.) For the reasons given here, the Commission does not consider this testimony relevant to this proceeding.
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plan goes forward with the Project identified as a Build First site, the Commission
will consider any legally relevant issues in connection with those proceedings; and
(j)

Construction Coordination: The ANC expressed concerns about the cumulative
impact of construction in Southwest DC resulting from the Project and other
ongoing or planned development activities. The Commission finds that the
Applicant does its part to mitigate construction-period impacts including its
contribution to cumulative impacts. That is, as part of the CMP, the Applicant is
obliged to engage in construction coordination among the numerous parties
engaged in construction in the neighborhood, a novel measure that addresses
cumulative impacts and impacts resulting from the interrelation of simultaneous
construction projects on separate properties. As discussed more fully below, the
Commission finds that the Applicant’s CMP fully mitigates any potential adverse
impacts from construction of the Project. (See FF 105.)

Commission Comments and Questions
74.

Prior to the Commission’s vote to set down the Application for a public hearing, the
Commission did not raise any comments or questions with respect to the Project. (Tr. 1 at
66-68.)

75.

At the Public Hearing, the Commission raised questions regarding: (a) the location and
total student population of AppleTree today in relation to Amidon-Bowen Elementary
School; (b) the placement of solar panels over the Project’s green roofs; (c) the nature of
the Project’s “diner” use; (d) the Project’s LEED commitment; (e) the Project’s “front”
“rear” and “side” yard configuration; (f) the Project’s building height measuring point;
(g) the potential visibility of the Project’s solar panels from public streets; (h) the Project’s
lack of three-bedroom units; (i) the design of the Project’s courtyard-facing façades; (j) the
placement of the Project’s affordable units; (k) the Project’s signage dimensions; (l) the
Project’s employment benefits; (m) the vacancy and absorption rates in the neighborhoods
surrounding the Project; (n) the time-frame of the ground lease with DMPED; (o) whether
any representatives of the Applicant reside in the neighborhood surrounding the Project;
and (p) the PTA’s concerns and requests. (Tr. 2 at 35-85.) The Commission also asked
questions and engaged in dialogue with members of the PTA, the ANC, and those testifying
in support and opposition to the Project:
(a)

AppleTree: The Applicant confirmed that AppleTree has been located in Southwest
DC at a couple of different locations for nearly two decades; (Tr. 2 at 37-40; Ex. 35
at 41.)

(b)

Solar Panels over Green Roofs: In its Post-Hearing Submission the Applicant
provided recent materials from DOEE confirming the feasibility and design of a
green roof together with solar panels. (Ex. 47E.) Consistent with this recent
guidance, the Applicant’s design expert confirmed that while he had not yet
installed solar panels over a green roof, he had been told that it was possible; (Tr.
2 at 40.)
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(c)

“Diner” Use: The Applicant provided information about its retail search and the
type of restaurant tenant that it was hoping to attract; (Id. at 41.)

(d)

LEED Commitment: The Applicant confirmed it was designing to achieve LEED
Gold v2009; (Id. at 42.)

(e)

“Front,” “Rear,” and “Side” Yard Configuration: The Applicant provided
testimony that the Project’s 4th Street, S.W. and Wesley Place, S.W. frontages were
“side” yards because the Project’s front is on M Street, S.W. as memorialized in
the Waterfront Station PUD and consistent with the practice in other second-stage
PUDs under the Waterfront Station PUD; (Id. at 42-45; see also FF 116(a).)

(f)

Building Height Measuring Point: Again, the Applicant confirmed that a shared
measuring point on M Street was a feature of all buildings within the Waterfront
Station PUD and is consistent with the Zoning Regulations. The Applicant’s
architecture expert confirmed that the use of M Street, S.W. as a measuring point
(rather than 4th Street, S.W.) results in an increased maximum elevation of two to
three feet; (Tr. 2 at 46.)

(g)

Solar Panel Visibility: The Commission also expressed some concern that the
Project’s solar panels could result in visual clutter at the roof level of the Project.
The Applicant’s provided studies of the potential locations for solar panels suggest
that none would be visible from the public right-of-way given the screening and
setback requirements for such panels; (Ex. 47H.)

(h)

Three-Bedroom Units: The Commission’s questions regarding three-bedroom and
larger units are addressed below in the Commission’s review of the Project’s
consistency with the Comprehensive Plan and in the review of the Project’s
potential impacts; (See FF 117-22.)

(i)

Courtyard-Facing Façades: The Commission raised concerns with the overall
design of the courtyard, suggesting that it relies on a “lesser” material and is not as
well articulated as the three public-facing façades. The courtyard is generally not
visible from 4th Street, S.W. or any other public right-of-way, However, upon
further review of the materials samples provided by the Applicant and its PostHearing Submission, the Commission is satisfied that the courtyard brick is not a
“lesser” material than the ceramic on the public-facing sides of the building. Indeed,
the high-quality brick employed on the courtyard could be a façade material
elsewhere. The Applicant elected a larger ceramic rain screen on the public-facing
façades because that is more in character with the other modern buildings in the
Waterfront Station PUD. However, the brick is entirely contextual for Southwest
DC and is a high-quality exterior material. Moreover, the courtyard is not bereft of
articulation. Each of the three courtyard façades is articulated through a mix of
massing changes, including bays and reveals. The courtyard views also benefit from
landscaping in the courtyard and the sunnier southern exposures. These benefits
balance the benefits of the north and west-facing units with balconies but also with
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respectively, no direct daylight or more street noise. Finally, the color of the
courtyard’s brick is deliberately light in tone to reflect light and to create a brighter
experience for the south-facing units. In sum, the Project’s courtyard façade is not
as richly designed as other public facing façades, but that is acceptable in light of
its interior-facing configuration. The Commission is moreover satisfied that its
concerns about the disparity in level of articulation are ameliorated by the
Applicant’s reallocation of the Project’s affordable units to be more evenly
balanced between the north and south sides of the Project; (Ex. 47 at 10-11.)
(j)

Location of Affordable Units: In its Post-Hearing Statement, the Applicant
reallocated the Project’s affordable units. (Ex. 47 at 10; 47H.) Now only
approximately 57% of such units face onto the Project’s courtyard, which addresses
the Commission’s concerns that such units were previously distributed in such a
way that a disproportionate number looked onto either the “back” of the building.
(Ex. 47 at 10.) The courtyard side of the Project, though nominally the “back” is by
some measures the more desirable side of the Project: (i) it is south-facing, which
typically results in better daylighting than the north side of the building, (ii) it faces
the Project’s courtyard, which is likely to be quieter than the east and west-facing
sides of the Project, both of which sides face onto public streets, and (iii) it has a
“greener” view, with green roofs on all levels of the Project’s courtyard and on the
roof and garage roof of the adjacent office building at 1100 4th Street. (Id.) The
Commission is fully satisfied that the Applicant’s reallocation of the Project’s
affordable units resolves all concerns about the initial proposed allocation of such
units and finds that the proposed allocation satisfies the relevant regulations
governing such allocation;

(k)

Signage Dimensions: In response to the Commission’s questions regarding the
maximum allowed height of the Project’s signage, the Applicant provided updated
drawings from the Project’s signage plan showing such maximum allowable height
in its Post-Hearing Submission; (Ex. 47H.)

(l)

Employment Benefits: The Applicant confirmed that it had entered into
employment-related agreements with DOES and that it had a long history of
successful job-training and apprenticeship programs. (Tr. 2 at 59-61.) In its
Post-Hearing Submission, the Applicant provided detailed information about its
affiliates’ job training programs confirming the Applicant’s broad successes with
job training; (Ex. 47C.)

(m)

Vacancy and Absorption Rates: The Applicant confirmed that the rate of absorption
among apartment units in the neighborhoods around the Project is very high; (Tr. 2
at 61.)

(n)

Ground Lease: The Applicant confirmed that the ground lease had a 99-year term;
(Id. at 61-62.)
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(o)

Applicant Residency: The Applicant confirmed that its corporate headquarters were
in Southwest DC and that many of its senior executives also lived in Southwest DC;
and (Id. at 84-85.)

(p)

PTA Concerns and Requests: Further discussion regarding the PTA’s concerns is
below in the Commission’s review of the Project’s potential impacts. (FF 103.)

Testimony in Support
76.

The Commission reviewed three letters in support of the Project from private individuals
or organizations. (Ex. 29, 30, 33.) These letters applauded the Project’s affordable housing,
ground-floor program, and overall design as well as the Applicant’s outreach and
employment practices. (Id.) The Commission received and reviewed a letter of support of
the Project from DMPED, which expressed support for the Project on behalf of the
District’s executive branch and its policy objectives. (Ex. 26.) DMPED’s letter also
described the D.C. Council’s approval of the Project. (Id.) The Commission reviewed
letters of “qualified” support, which are addressed more fully below. (FF 76-77.)

77.

At the Public Hearing, the Commission heard from two qualified supporters, whose
testimony is addressed below, and one unqualified supporter of the Project. The
unqualified supporter, Mr. Paul Taylor a/k/a “Big South”, testified on behalf of the
Applicant’s and its affiliates’ job training and local employment successes. (See FF 76-77;
Tr. 2 at 127-129, 132-135.) The Commission found Mr. Taylor to be a highly credible
witness whose testimony was strongly supportive of the Applicant’s ability to carry out
the Public Benefits.

Qualified Support / Testimony in Opposition
78.

The Commission reviewed written testimony in opposition to or in qualified support of the
Project from individuals or organizations and additionally considered the oral testimony of
six individuals or organizations. (Ex. 23, 28, 31, 37-39, 43, 45; Tr. 2 at 65-84, 136-148.)

79.

The Waterfront Tower Condo Association (“WTCA”) applauded the Project’s affordable
housing component, but raised concerns about the Project’s drop-off zones, retail
commitments, northern façade design, and landscaping, each addressed below. (Ex. 23 at
1.)

80.

Near SE/SW Community Benefits Coordinating Council (“CBCC”) was also generally in
support of the Project’s affordable housing, but also raised concerns with the Project’s
retail benefits, its potential impacts on Amidon-Bowen Elementary School, and its lack of
three-bedroom units. (Ex. 39 at 2.)

81.

Mr. Chris Williams raised concerns in his oral testimony at the Public Hearing about the
Project’s lack of three-bedroom units, the Applicant’s failure to identify which affordable
units were reserved at which level of income, Greenleaf, and anecdotes regarding lease up
of affordable units at The Wharf. (Tr. 2 at 136-138.) To Mr. Williams’s thoughtful concern
that the Applicant’s filings did not identify which units would be reserved for households
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earning 30% MFI and which would be reserved for those earning 50% MFI, the Applicant’s
Post-Hearing Submission included this information. (Ex. 47H at 2-12.) The Applicant also
provided information confirming that its affiliates have successfully leased up and operated
affordable housing units nearby. (Ex. 47B.)
82.

Ms. Joelle Rodney objected to the Project’s alleged lack of family-sized housing units and
potential displacement impacts. (Tr. 2 at 138-139.)

83.

Three representatives of the PTA spoke in opposition to the Project at the Public Hearing
and submitted into the record a total of four written letters, all of which together raised
concerns about AppleTree’s potential impacts on Amidon-Bowen Elementary School. (Tr.
2 at 65-84; Ex. 28, 31, 38, 45.)

84.

Finally, a representative from SWAG provided oral testimony at the Public Hearing, and a
few minutes before the close of the record before the Public Hearing, SWAG provided
written testimony raising a number of allegations about the Project’s lack of consistency
with the Comprehensive Plan and potential impacts. (Ex. 37.) There are a number of
concerns about SWAG’s testimony:
(a)

First, much of SWAG’s testimony raises generalized grievances of public policy
matters that would apply to any development in the District, whether via a PUD or
as a matter of right. This PUD, which is part of an adjudicatory process, is not the
proper proceeding for crafting the public policy responses SWAG seeks for its
allegations of generalized injuries. (See York Apartments Tenants Association v.
District of Columbia Zoning Commission., 856 A.2d 1079, 1084 (D.C. 2004).)
Rather, SWAG should pursue its concerns before the D.C. Council, the Mayor’s
Office or other executive agencies, or before the Commission when it is sitting in a
rulemaking or other quasi-legislative posture. The DC Court of Appeals has
recognized that these types of broad, general, and unsupported claims—such as
those regarding “destabilization of land values,” “environmental impacts,” and
broad concerns regarding overdevelopment in the community—”involve policy
and political considerations beyond the scope of legal review”; 12

(b)

Second, these broad complaints and alleged impacts are not tied to any particular
harm caused by the Project or arising out of the Application proceeding. SWAG’s
proposed “planning area”—the area it argues should be studied to understand the
impacts of the Project—underscores the diffuse and generalized nature of the
impacts it alleges as arising from the Project. SWAG, in footnote 5 of its written
testimony, defines the proposed “planning area” by reference to an aerial photo
included in the record of the first-stage PUD proceeding, which encompasses all
four quadrants of the District and extends well beyond the Southwest
neighborhood.13 (Ex. 37.) It is not plausible that the Project could possibly have a

12

Union Market Neighbors v. District of Columbia Zoning Comm’n, No. 17-A-0042 (D.C. December 18, 2018).

13

SWAG’s planning area is bounded by 17th Street, N.W. on the west to 14th Street, N.E. on the east and C Street,
N.W./N.E. to the north and Stanton Street, S.E. to the south.
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material impact (or any measureable impact) on land values or housing markets or
displacement or gentrification on this scale. Rather, SWAG’s identification of such
a broad “planning area” underscores that its concerns are District-wide in scale and
not specific to the Project;

85.

(c)

Third, many of SWAG’s generalized grievances are conclusory statements that are
not supported by any substantial evidence or concrete facts. The Commission has
previously determined that “[f]or a party or witness to raise an issue for which a
response is required, the party or witness must have some factual basis for the claim
and draw a nexus between the claimed deficiency and the current application.” (See
Z.C. Order No. 11-03J, FF 150.) Further to this point, the Court of Appeals has
ruled that project opponents “must allege an injury or aggrievement which is real,
perceptible, concrete, specific and immediate, rather than one that is conjectural,
hypothetical or speculative”; and (Lee v. District of Columbia Bd. of Appeals &
Review, 423 A.2d 210, 217 (D.C. 1980) (citations omitted).)

(d)

Notwithstanding these grievous deficiencies in its testimony, the Commission
evaluates SWAG’s concerns one-by-one to conduct a probing examination of the
merits of each.

Although not always expressly framed as such, testimony in opposition to the Project
tended to fit into four broad categories: (a) allegations of inconsistency with the
Comprehensive Plan; (b) allegations of adverse impacts; (c) alleged inadequacies of the
Public Benefits; and (d) alleged inconsistency of the Project with the first-stage PUD. In
an effort to create a common vocabulary for evaluating the concerns of Project opponents
and the qualified supporters, the Commission considers their allegations in connection with
findings evaluating the Application’s satisfaction of the criteria for review and approval of
a second-stage PUD. One concern—the Project’s lack of three-bedroom units—cuts across
the above four categories and the Commission’s findings on that issue are addressed
separately below.

Consistency of the Project with the Purposes of the PUD Process
86.

As set forth in ZR16, the purpose of the PUD process is to provide for higher quality
development through flexibility in building controls, provided that the project that is the
subject of the PUD: (a) results in a project superior to what would result from the matterof-right standards; (b) offers a commendable number or quality of meaningful public
benefits; (c) protects and advances the public health, safety, welfare, and convenience and
does not circumvent the intent and purposes of the Zoning Regulations; (d) is not
inconsistent with the Comprehensive Plan and does not result in action inconsistent
therewith; and (e) undergoes a comprehensive public review by the Commission in order
to evaluate the flexibility or incentives requested in proportion to the proposed public
benefits. (See 11-X DCMR §§ 300.1, 300.2, 300.5.) For the following reasons the Project
advances the purposes of the PUD process:
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(a)

(b)

The following aspects of the Project make it superior to the development of the
Property under the matter-of-right standards:
x

Housing/Affordable Housing: The Project provides substantially more
housing and affordable than could be constructed on the Property without a
PUD. In addition, the reservation of 30% of all units as affordable for
households earning 30%-50% MFI vastly exceeds the amount and level of
affordable housing that would be required in a matter-of-right development
pursuant to ZR16’s inclusionary zoning requirements. The Applicant
provided calculations that a matter-of-right development of the Property
would result in only approximately 37 affordable units at 60% MFI,
whereas the Project actually results in 136 affordable units at 30% or 50%
MFI. (Ex. 2 at 26.) For this reason alone, the Project is superior to a matterof-right development of the Property;

x

Public Benefits: The Project’s construction as part of the overall Waterfront
Station PUD supports the significant package of Waterfront Station Public
Benefits that accompanied that approval. Furthermore, the Applicant has
developed and agreed to the additional Project Public Benefits, including
commitments to neighborhood-serving ground-floor uses and spaces and
sustainable design features, which further exceed what would be provided
in a matter-of-right development; and

x

Community Engagement: Finally, the Project is undergoing a
comprehensive public review process with multiple opportunities for
neighbor, community group, and public agency participation. The Project
has been modified and improved as a result of community and District
agency input. The Applicant also agreed to the detailed and extensive
TMP/TDM and CMP. Those opportunities for community input and
enhanced mitigation would not exist in a matter-of-right development of the
Property;

The Public Benefits are commendable in number and quality. The Public Benefits
are enumerated and discussed in detail below. (See FF 103-110.) For the reasons
set forth more fully in the Public Benefits findings, the Public Benefits are of a
commendable quality. There are multiple distinct categories of Project Public
Benefits in addition to the Waterfront Station Public Benefits, resulting in an
absolute number of benefits that the Commission finds to be commendable. Finally,
the Commission finds that the Public Benefits are meaningful. The Public Benefits
address the preferences, needs and concerns of community residents, were
developed following the Applicant’s robust community engagement process,
supported by OP, and are not inconsistent with the Comprehensive Plan; (See FF
108-09.)
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(c)

14

The Project protects and advances the public health, safety, welfare, and
convenience and does not circumvent the purposes of the Zoning Regulations:14
x

Public Health: The Project protects and advances the public health by being
designed in a high-quality manner and in compliance with all applicable
construction codes. (Ex. 2 at 22.) The Project includes a number of
mitigation measures, notably the TMP and CMP, which protect and
affirmatively advance the public health. The Project also encourages
cycling, walking and fitness, measures that advance public health. The
Project does not entail any overcrowding or overpopulation, but instead
rationally increases residential density near a Metrorail station and
protected open space. The Project also complies with, and exceeds many,
applicable environmental performance standards, all of which go to
protecting public health;

x

Safety: The Project protects and advances public safety: the Project’s
balconies and active ground-floor uses are designed to put “eyes on the
street” and promote public realm safety. In addition, the Applicant has
engaged with MPD and DDOT to improve the Play Area’s safety and to
engage in post-hearing dialog regarding security cameras, lighting, patrols,
and safe pedestrian routes to school;

x

Welfare: The Project protects and advances the public welfare by bringing
much needed economic activity and by adding 136 units of affordable
housing and by providing jobs training, employment, and small businessrelated benefits;

x

Convenience: Finally, the Project protects and advances the public
convenience by adding new neighborhood-serving retail and arts uses. Such
uses serve existing Southwest residents and the District’s convenience more
generally, given the Project’s strong transit-oriented component; and

x

Morals, Order, Prosperity: The Project promotes public morals insofar as
the Application was undertaken in concert with extensive community
outreach. (See FF 66-70.) The Commission finds that this community
dialogue exemplifies public morals as expressed through the Zoning
Regulations and the PUD process. The Project also exemplifies orderly,
well-planned development that is undertaken on behalf of the best interests
of the residents of the District. The Project complies with all of the specific
development standards set forth in the Zoning Regulations, except where

The general intent and purposes of ZR16 are, inter alia, to promote the “public health, safety, morals, convenience,
order, prosperity, and general welfare to (a) provide adequate light and air, (b) prevent undue concentration of
population and the overcrowding of land, and (c) provide distribution of population, business, and industry, and use
of land that will tend to create conditions favorable to transportation, protection of property, civic activity, and
recreational, educational, and cultural opportunities; and that will tend to further economy and efficiency in the
supply of public services.” (11-A DCMR § 101.1 (“Zoning Purposes”).)
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flexibility is hereby requested, which flexibility is minor in this instance and
expressly contemplated as part of the PUD process. The Project allows for
an appropriate amount of light and air by virtue of its bulk, height,
orientation, setbacks, and location. The Project’s conformance to the
massing limitations imposed as part of the Waterfront Station PUD ensures
that it will not unduly concentrate people on or overburden the Property.
The Project’s transit-oriented location allows for an appropriate distribution
of residences, economic activity, and cultural and public education uses that
create many favorable conditions and further the District’s economy and
supply of public services;
(d)

The Project is not inconsistent with the Comprehensive Plan and would not result
in any action inconsistent with the Comprehensive Plan. Extensive findings
regarding the Project’s lack of inconsistency with the Comprehensive Plan are
provided below; and (See FF 87-91.)

(e)

The Project has undergone a comprehensive public review by this Commission,
which has evaluated the Development Incentives in proportion to the Public
Benefits. The Commission has reviewed the entirety of the record. The record is
complete with multiple detailed, thorough, and credible briefings from the
Applicant and reports from multiple District agencies and the ANC. The
Commission heard presentations on the Application and had the opportunity to ask
questions of the Applicant, OP, DDOT, the ANC, the PTA, SWAG, and other
supporters and opponents of the Project. In every material way, the Applicant
responded satisfactorily to the requests from the Commission. The Applicant has
also responded thoroughly to OP, DDOT, the ANC, SWAG, and the PTA. The
record in this matter is unquestionably full, and the Commission has reviewed the
record in its entirety.

87.

In addition to the foregoing requirements, the minimum area included within a proposed
PUD must be no less than 15,000 square feet, and all such area must be contiguous. (11-X
DCMR § 301.) The Property, at 59,044 square feet, satisfies the area and contiguity
requirements.

88.

The Commission finds that the Project is consistent with and advances the purposes of the
PUD process.

Compliance of the Project with the PUD Evaluation Standards
89.

In order to approve an application for a PUD, the Commission must find that such
application: (a) is not inconsistent with the Comprehensive Plan or other adopted public
policies and active programs (collectively, the “Plan”) related to the Property; (b) does not
result in unacceptable impacts on the surrounding area or on the operation of District
services and facilities but instead is either favorable, capable of being mitigated, or
acceptable given the quality of public benefits in the project; and (c) includes specific
public benefits and amenities, which are not inconsistent with the Plan with respect to the
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Property (collectively, the “PUD Evaluation Standards”). (See 11-X DCMR § 304.3.) As
described more fully below, the Project satisfies the PUD Evaluation Standards.
Evaluation of the Project’s Consistency with the Comprehensive Plan
90.

The Project is not inconsistent with, as a whole, the Comprehensive Plan or other adopted
public policies related to the Property. The Commission rests this finding on three
subsidiary findings: (a) the Applicant provided a robust analysis regarding the Project’s
consistency with the Plan, an analysis that was not seriously rebutted in any material way
by anything introduced into the record by any opponent of the Project; (b) OP concluded
the Project is not inconsistent with the Plan, and the Commission affords OP’s analysis
“great weight"; and (c) the Commission in the Waterfront Station PUD made findings
regarding the Project’s consistency with the Comprehensive Plan and it sees no reason to
disturb those findings now:
(a)

The Applicant’s initial filing included a matrix analyzing in significant detail the
Project’s consistency with the Comprehensive Plan for the District of Columbia set
forth at 10-A DCMR § 100, et seq. (“Comprehensive Plan”) and the 2015
Southwest Neighborhood Small Area Plan (“Small Area Plan”). There are
approximately 775 specific policy objectives in the Comprehensive Plan’s District
Wide Elements and the Lower Anacostia Waterfront/Near Southwest Area
Element. The Applicant’s analysis reviewed the Project against the Future Land
Use Map, Generalized Policy Map, and the approximately 200 policy objectives
(of the 775 total) that apply in whole or in part to the Project. In addition, the
Applicant’s initial planning analysis reviewed the Project against all eleven
“Guiding Principles” and more than a dozen of the “Concept Actions” set forth in
the Small Area Plan. Moreover, many of the Comprehensive Plan policies cited
only in a cursory fashion by SWAG are thoroughly analyzed in the Applicant’s
filing and which provides more compelling evidence of consistency with the
Comprehensive Plan. Accordingly, the Applicant provided the Commission with
as thorough and probing an assessment of the Project’s consistency with the
Comprehensive Plan as is reasonable. The Commission accepts the Applicant’s
analysis on the Project’s consistency with the Comprehensive Plan and Small Area
Plan as thorough, credible and convincing. The Project and the Public Benefits
proposed herein are unquestionably not inconsistent with, as a whole, the
Comprehensive Plan and other adopted public policies applicable to the area around
the Project;

(b)

The OP Setdown Report and OP Hearing Report also provided analysis concluding
that the Project is not inconsistent with the Comprehensive Plan. (Ex. 11 at 4-15;
24 at 2-5.) The Commission gives great weight to these OP findings, which the
Commission hereby adopts as if restated herein;

(c)

Finally, as part of the Waterfront Station PUD, the Commission found that the
overall proposal for Waterfront Station, including the proposal for the Property
(with which the Project is hereby complies) was consistent with the Plan and other
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adopted policies of the District. (See Ex. 2F; FF 98-108 and Conclusions of Law 8
(“Approval of the [Waterfront Station PUD] is not inconsistent with the
Comprehensive Plan.”).) The Commission made particularized findings with
respect to the Comprehensive Plan’s Future Land Use Map, Generalized Policy
Map, Framework Element, Land Use Element, and Lower Anacostia/Near
Southwest Area Element, among other sections. (Id.) Since the approval of the
Waterfront Station PUD, the Council of the District of Columbia has adopted a
small area plan, the “Southwest Neighborhood Plan,” applicable to the Property.
Given the findings in the record, the clear conclusions of law in the Waterfront
Station PUD, and the consistency between the instant Project and the approval for
the Property contained in the first-stage PUD, the Commission finds that the Project
is not inconsistent with the Comprehensive Plan. The Project is also not inconsistent
with other public policies applicable to the Property adopted since the approval of
the Waterfront Station PUD.
91.

The Commission supplements its findings above with the following particularized findings
about the Project’s consistency with the Comprehensive Plan:
(a)

Future Land Use Map and Generalized Policy Map. The Property is within the
mixed-use “High Density Residential” and “High Density Commercial” area on the
Future Land Use Map of the Comprehensive Plan. Such areas contemplate highrise apartment and mixed-use buildings in excess of eight stories. The Project is
consistent with this designation. The Property is also within the “Land Use Change
Area” on the Comprehensive Plan’s Generalized Policy Map. Such areas are
intended to encourage and facilitate new development . . . to become mixed-use
communities containing housing, retail shops, services, workplaces, parks and civic
facilities, . . . [and] to create high quality environments that include exemplary site
and architectural design and that are compatible with and do not negatively impact
nearby neighborhoods.” (10-A DCMR §§ 223.11, 223.12.) The Project is consistent
with the objectives of the Generalized Policy Map for the Property;

(b)

Guiding Principles. The Applicant reviewed the Project against more than 30 of the
36 “Guiding Principles” in the Comprehensive Plan’s Framework Element. (See
Ex. 2L.) The Commission agrees with and adopts that analysis, finding that the
Project is not inconsistent with the relevant Guiding Principles of the Plan;

(c)

District-Wide Elements. The Applicant provided an exhaustive analysis of the
Project’s consistency with dozens of specific policy objectives in the
Comprehensive Plan’s District-Wide Elements. (Id.) The Commission agrees that
the Project is not inconsistent with the Comprehensive Plan as a whole; and

(d)

Lower Anacostia Waterfront/Near Southwest Area Element. The Applicant also
provided an analysis of the Project’s consistency with many specific policy
objectives in the Comprehensive Plan’s Area Element applicable to the Property.
(Id.) The Commission agrees that the Project is not inconsistent with the
Comprehensive Plan’s Area Element.
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92.

Small Area Plan. Because the Small Area Plan had not been adopted at the time of the
Waterfront Station PUD, the Commission makes these further findings with respect to the
Project’s consistency with such plan:
(a)

The Small Area Plan identifies numerous “Guiding Principles” of its own. Among
these are objectives to: (i) foster an environment that encourages and embraces
cultural and economic diversity; (ii) preserve the varied scale and green character
of the neighborhood; (iii) design buildings, connections and sidewalks to improve
safety, security, and pedestrian circulation; (iv) support, enhance, and expand
neighborhood retail amenities; (v) enhance, connect, and better utilize parks both
active and passive as open space; (vi) invest in community, arts and education uses
that serve resident needs; (vii) preserve and develop a range of housing for a mix
of income, age, and family size, and encourage quality design and architecture
(viii) strengthen multimodal transportation and improve street connections,
parking, and safety; (ix) remember the history and legacy of the Southwest
neighborhood while planning for change in the future; (x) develop a strategy for
height, density, and open space that enhances, acknowledges and complements the
character of the neighborhood; and (xi) incorporate goals and targets from the
Sustainable DC Plan to protect our environment and conserve resources to foster a
vibrant, healthy neighborhood; (Ex. 2L.)

(b)

In relation to these Guiding Principles of the Small Area Plan, the Commission
finds that the Project: (i) encourages cultural diversity through its inclusion of arts
and educational spaces and encourages economic diversity through its provision of
136 affordable residential units; (ii) is located in an appropriate location for its
proposed height and scale and contributes positively to the green character of
Southwest DC; (iii) has a location and balconies and café areas, which together with
the Private Drive, enclosed and reinforced Play Area and streetscaping improve
safety and security and promote pedestrian circulation; (iv) introduces additional
residents who will likely support and enhance existing retail offerings and also
provides ground floor uses that enhance and expand existing retail amenities;
(v) has public spaces and a Play Area that together connect and enhance Southwest
DC’s collection of parks; (vi) includes arts and education investments that serve
Southwest DC residents; (vii) includes units that are affordable to very low income
households (30% MFI), low income households (50% MFI), and market-rate
households and includes two-bedroom units that accommodate families with
children; (viii) improves the pedestrian condition along 4th Street, S.W., adds riders
for the nearby Metrorail station, and contributes to Southwest’s bicycle
infrastructure through the provision of a new Capital Bikeshare station in a high
demand area; (ix) provides architecture that recalls and promotes the best elements
of the modernist character of Southwest DC; (x) has an appropriate height and
density given its location near the Metrorail station and includes open spaces that
reflect the urban town center character of Waterfront Station; and (xi) is constructed
with a high level of environmental sustainability and healthy living features;
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93.

(c)

The Small Area Plan also includes numerous specific policy recommendations.
Many of those recommendations are not relevant to the Project given the broad
aims of the Small Area Plan. However, the Commission finds that the Project
advances individual aims of the Small Area Plan. In particular, the Project: (i) is an
infill development project that respects and enhances the Modernist character of
Southwest DC; (ii) has massing and orientation that reinforce the re-establishment
of the L’Enfant Plan along 4th Street, S.W.; (iii) complies with the Design
Guidelines in the Small Area Plan (that is, the Waterfront Station PUD includes a
mix of building heights, and the Project provides high-quality materials and
significant articulation on all three street-facing façades); (iv) has a ground floor
that is pedestrian oriented with tall, appropriately transparent retail storefront
spaces; (v) includes private green areas as well as a public plaza; (vi) is designed to
be LEED Gold 2009; (vii) locates all of its parking below grade where it is not a
detractor to the streetscape; (viii) is designed to promote pedestrian, bicycle, and
transit connectivity; (ix) adds additional street trees and tree cover in the private
internal courtyard; (x) is setback along Wesley Place, S.W. to help facilitate street
trees along that frontage; (xi) reduces stormwater runoff with green roofs and other
bioretention areas; (xii) is located entirely outside of the 100-year floodplain and
includes resiliency elements such as solar panels; (xiii) contains no surface parking;
(xiv) includes electric vehicle-charging stations; (xv) includes a new theater use,
which adds to the range of Southwest DC neighborhood arts venues; (xvi) includes
ground-floor retail, arts, and educational uses that enhance and add to the existing
retail cluster along 4th Street, S.W.; (xvii) includes ground-floor uses that are all
neighborhood-serving and are capable of being demised in a variety of sizes and
formats and that will enliven 4th Street, S.W. and activate the pedestrian zone. These
factors of the Project advance Small Area Plan “Modernist Gem” recommendations
3, 6, and 7; “Green Oasis” recommendations 8 and 11-14; “Arts and Culture”
recommendation 1; and “Thriving Town Center” recommendations 2, 3, and 7; and

(d)

The Commission finds there is no evidence in the record to suggest that the Project
is not consistent with the Small Area Plan.

In written testimony presented to the Commission, Project opponents alleged that the
Project is inconsistent with the Comprehensive Plan. In general, these allegations are
untimely raised in a second-stage PUD proceeding unless such allegations pertain to
modifications to the first-stage PUD. The Commission is directed to make findings on
regarding an application’s consistency with the Plan only during the first-stage of a PUD
proceeding. (See 11-X DCMR 302.3(a); see also Randolph v. District of Columbia Zoning
Commission, 83 A.3d 756, 762 (D.C. 2014) (“reject[ing] petitioners’ claim that the
Commission was required to address the Historic Preservation Elements of the
Comprehensive Plan in its [second-stage PUD]” where “the Commission had already
addressed the character of the neighborhood and it devoted approximately ten pages of its
stage-one order to discussing the Comprehensive Plan”).) The Commission made extensive
findings in the Waterfront Station PUD, and those findings were never challenged. Any
challenge to those findings now is far too late especially because this Application proposes
no modifications to the first-stage PUD.
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94.

Setting aside the timeliness problem with opponents’ Comprehensive Plan allegations, the
opponents’ allegations of the Project’s inconsistency with the Plan have no merit when
carefully evaluated:
(a)

Amount of Affordable Units: SWAG correctly notes that “Only 30% of the total
units [in the Project] are considered affordable”, but incorrectly states that “plan
policies call for 51% or more of the units on former public land (especially given
Ward 6’s affordable housing crisis). (See, Policy H-1.2.4: Housing Affordability
on Publicly Owned Sites.”) SWAG’s assertion that “plan policies call for 51% or
more of the units on former public land [to be affordable]” is readily disproved by
the actual language of the Comprehensive Plan policy that SWAG then cites:
“Policy H-1.2.4: Housing Affordability on Publicly Owned Sites –
Require that a substantial percentage of the housing units built on
publicly owned sites, including sites being transferred from federal to
District jurisdiction, are reserved for low and moderate income
households.” 10-A DCMR § 504.11 (emphasis added).
SWAG offers no support from the Comprehensive Plan or any other adopted plan
and points to no authority interpreting “a substantial percentage” as meaning a
“majority.” To the contrary, the glossary to the Comprehensive Plan defines
“substantial” as “Having considerable and perceptible importance, value, degree,
or extent.” The Project’s reservation of 30% of its units as affordable satisfies the
guidance in the Comprehensive Plan that a substantial percentage of the units on a
publicly owned site be reserved for 30% and 50% MFI households. The
Commission finds that the Project is not inconsistent with Policy H-1.2.4 because
a substantial percentage of the Project’s residential units are reserved for low- and
very-low income households. The Commission makes separate findings below on
the Project’s alleged inconsistency with the Comprehensive Plan related to
family-sized and three-bedroom units;

(b)

Scale of the Project’s North Façade: WTCA alleges that the Project’s north façade
is out of scale with the modernist architecture of Southwest DC and the Small Area
Plan. (Ex. 23; Tr. 2 at 124-27.) The Applicant provided rebuttal testimony that the
Project’s northern façade, at approximately 300 feet long, is in line with or shorter
than that of many nearby buildings. The Applicant cited Potomac Place Tower,
which has a length of 530 feet along 4th Street, S.W. one block north of the Project
and Capitol Park Plaza, two blocks to the east which has a width of approximately
505 feet on its south (street-facing) elevation. (Ex. 47G4.) The Commission finds
that the Project’s materials and use of balconies match Southwest DC’s modernist
character. The Project is consistent with the “Modernist Gem” recommendations of
the Small Area Plan and is not inconsistent with any objectives of the
Comprehensive Plan or other adopted public policies. Moreover, the Project’s
massing, now complained about by WTCA, was established in the first-stage PUD
and not modified here. The Commission finds no inconsistencies between the
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Project’s façade, on the one hand, and the Small Area Plan, Comprehensive Plan,
or other adopted public policies applicable to the Property, on the other;
(c)

Alleged Inconsistency with Urban Design Element Policies. SWAG insinuates that
the Project is inconsistent with five urban design-related figures and related policy
objectives in the Comprehensive Plan’s Urban Design Element. On closer
examination none of these concerns have any merit:
x

Figure 9.5 encourages “Preservation of River View Corridors.” (10-A
DCMR § 905.9.) There are no river views in the vicinity of the Property.
South of the Project, Fort McNair’s “Military Police” building and sentry
wall block any views from the Property to Greenleaf Point, which is more
than a mile away; west of the Project Waterside Towers interrupts any view
that would be created to the river along K Street, S.W.; (Ex. 47G4.)

x

Figure 9.8 encourages “fine-grained street and development patterns” rather
than “Superblocks.” (10-A DCMR § 909.9.) The Project is not inconsistent
with this approach, as the Private Drive creates porosity in Waterfront
Station at roughly the same scale as exists elsewhere in Southwest DC; (Ex.
47G4.)

x

Figure 9.9 identifies “desired scale transitions at downtown edges to
residential areas.” (10-A DCMR § 909.11.) The Project is itself a transition
from the 130-foot-tall buildings at the center of Waterfront Station. Even if
it is an insufficient transition to nearby properties (and it is not), these
transitions are merely “desired” and not “required.” The Commission finds
that the desire for these transition wanes in instances such as the Project,
where the Future Land Use Map supports greater densities and where the
site is near transit. The Commission notes that the Future Land Use Map, as
part of the Land Use Element, is ordinarily to be accorded greater weight
than the Urban Design Element, and in this instance at least the Commission
agrees with such weighting. Finally, given the benefits provided by the
Project’s height—namely, its provision of affordable housing and other
public benefits—and its transit-proximate location, the Project is
appropriately scaled for its context and not inconsistent with this figure; and

x

Figure 9.13 encourages “breaking up massing of development on lots larger
than prevailing neighborhood lot size.” (Id. § 909.17.) The Project complies
with this objective. The Project has a maximum façade length of 166 feet
on a public street (and a maximum overall façade length of approximately
303 feet). These dimensions are characteristic of Southwest DC historic
modernist character and existing residential building stock. For instance,
Potomac Place Tower has a length of 530 feet along 4th Street, S.W. one
block north of the Project. Capitol Park Plaza two blocks to the east has a
width of approximately 505 feet on its south (street-facing) elevation. The
apartment building at 355 I Street, S.W. immediately north of the Property
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has a length of approximately 140 feet along its south (street-facing)
elevation. (Ex. 47G-4.)
The Commission finds that the Project is not inconsistent with any of the
Comprehensive Plan Urban Design Element figures raised by SWAG and is in
accordance with the first-stage PUD with respect to the Project’s height and
massing;
(d)

Alleged Inconsistency in Transportation Impact Analysis: With respect to the study
of the Project’s transportation impacts (which impacts are themselves addressed
substantively below), SWAG alleges that the Project is inconsistent with specific
policy objectives of the Comprehensive Plan. The Commission finds to the
contrary: the Project is not inconsistent with the Comprehensive Plan policy
objectives that SWAG cites on this point:
x

SWAG’s citation of Comprehensive Plan Policy T-1.1.1 is not applicable
in this context. That policy calls for “a full environmental impact statement”
for “major transportation projects, including new roadways, bridges, transit
systems, road design changes, and rerouting of traffic from roads classified
as principal arterials or higher onto minor arterials or neighborhood streets
with lesser volumes.” (10-A DCMR § 403.7.) There is no way to reasonably
read that policy and believe it could apply to the Project; and

x

The other Comprehensive Plan policy that SWAG cites here is more on
point. SWAG cites Policy T-1.1.2, which has two directives: (i) “Assess the
transportation impacts of development projects using multi-modal
standards rather than traditional vehicle standards to more accurately
measure and more effectively mitigate development impacts on the
transportation network.” (Id. § 403.8.) This is precisely what the CTR does.
The CTR assesses the Project using multi-modal standards. (Ex. 15A at 1920 (assessing the Project’s impact on four travel modes: driving, transit,
biking, and walking).) Moreover, the Project effectively mitigates any
impacts of the Project on the transportation network, as DDOT concluded.
(Ex. 25.) The second directive, (ii) “Environmental and climate change
impacts, including that of carbon dioxide, should be included in the
assessment to land use impacts.” (10-A DCMR § 403.8. (emphasis added).)
The Applicant does consider environmental impacts, so it is in part
consistent with this component of this policy objective. However, the
Applicant’s CTR does not consider climate change or carbon dioxide
impacts. This is the type of analysis that the Commission may request for a
project of a different scale or arriving in a different posture (i.e., not as a
second-stage PUD). But it was not necessary or required here. The
Applicant and DDOT developed a scope for what the CTR should evaluate.
These sorts of environmental impacts were outside the scope of that study
and for good reason. There was no mechanism to reduce the scale of the
Project’s massing, given that it was established as part of the Waterfront
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Station PUD. Notwithstanding the lack of a climate change impact
assessment, the Project is nonetheless not inconsistent with Policy T-1.1.2,
which merely suggests such an assessment and does not require a climate
change impact analysis for the Commission to complete its review.
Moreover, SWAG makes no allegation that the Project has adverse climate
effects or that if it does, whether such effects injure SWAG. Without any
allegation of harm arising from the Project on account of the lack of analysis
of climate change impacts, SWAG’s point here simply fails to rise to the
level of warranting further scrutiny by the Commission;
(e)

Alleged Inconsistency with Impact Reviews Generally. SWAG alleges that the
record is deficient with respect to reporting on the Project’s impacts and cites the
Comprehensive Plan as the authority mandating such reporting. On this point
SWAG is simply incorrect. The Comprehensive Plan policies encouraging impact
review are not limited to the Commission’s portion of the development review
process. The Commission is aware that the District’s many technical agencies
continue the review of a development application at the building permit stage (and
sometimes beyond) following the completion of the Commission’s. There is no
requirement in the Comprehensive Plan or in the Zoning Regulations that the
Commission’s “comprehensive public review” of a PUD application include all
steps of a building permit or other permit review. With respect to the specific
Comprehensive Plan policies SWAG cites, either the Project is not inconsistent
with such policies or SWAG misunderstands the applicability of such policies to
the current context:
x

Policy IM-1.5.4 “strongly encourages transparent decision-making in all
land use and development matters, making information available and
accessible to residents.” (10-A DCMR § 2507.6.) The Project and the
instant process complies with this policy. The Commission’s review of this
application is entirely on the record and based on the record before it. All
information in the record is publicly available;

x

Policy E-3.4.2 encourages “discussions and decisions regarding
environmental impacts and mitigation measures [to] occur through a
transparent process in which the public is kept in-formed and given a
meaningful opportunity to participate.” (Id. § 616.4.) The Project will
comply with the District’s Environmental Policy Act, which is triggered at
the building permit review stage. As noted above, the Commission’s review
is not the end of the review of a development project. If the Project is
required to undergo an environmental impact statement in accordance with
applicable District law, then the provisions of this policy objective will be
applicable. However, this policy is not applicable to the instant proceeding
at this point;

x

Policy H-1.4.6 encourages “that the construction of housing [be]
accompanied by concurrent programs to improve neighborhood services,
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schools, job training, child care, parks, health care facilities, police and fire
facilities, transportation, and emergency response capacity.” (Id. § 506.12.)
The Project is not inconsistent with this policy. The Project includes job
training benefits, a play area, and transportation improvements. This policy
does not require that every new housing development provide every one of
the items listed therein;

(f)

x

Policy IM-1.1.6 seeks to “Ensure that zoning case approvals such as
Planned Unit Developments (PUDs) utilize: (1) transportation and
infrastructure studies and recommended conditions of approval to mitigate
potential impacts; (2) agreements for financing any necessary
improvements, including public and private responsibilities; (3) agreements
to comply with “first source employment” requirements and other
regulations that ensure public benefits to District residents.” (Id. § 2502.10.)
The Project is consistent with this policy. The record in this proceeding
includes transportation and infrastructure studies and recommended
conditions of approval to mitigate potential impacts. The Applicant will
control the Property through an agreement with the District setting forth
financial terms for the improvement of the Property. Finally, the Applicant
has already entered into a first source employment agreement with the
District; and

x

Policy IM-1.1.1 encourages “To the greatest extent feasible, use [of] the
development review process to ensure that impacts on neighborhood
stability, traffic, parking and environmental quality are assessed and
adequately mitigated.” (Id. § 2502.5.) The Project complies with these
objectives as well;

Alleged Inconsistency with Infrastructure-Related Policies. SWAG makes broad,
non-particularized statements regarding the Project’s alleged inconsistency with
Comprehensive Plan policies regarding infrastructure analysis, citing Policy IM1.1.3 (“Ensure that development does not exceed the capacity of infrastructure.
Land use decisions should balance the need to accommodate growth and
development with available transportation capacity, including transit and other
travel modes as well as streets and highways, and the availability of water, sewer,
drainage, solid waste, and other public services;”); Policy CSF-1.2.6 (“Ensure that
new development pays its “fair share” of the capital costs needed to build or expand
public facilities to serve that development. Consider the use of impact fees for
schools, libraries, and public safety facilities to implement this policy;”); and Policy
IN-6.1.3 (requiring “that private developers fund the necessary relocation or
upgrading of existing utilities to address limitations with existing infrastructure on
or adjacent to proposed development sites. For necessary upgrades to water and
wastewater infrastructure, developers should contribute to the cost of extending
utilities to the project site or upgrading existing utilities to the specifications
necessary for their proposed project.”). (10-A DCMR §§ 2502.7, 1317.5, 1104.8.)
The common thread in these policies is that new development should pay for new
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infrastructure. The Project is part of the Waterfront Station PUD, which did provide
a significant privately-funded contribution to infrastructure in Southwest DC. (Ex.
47G.) However even if the Waterfront Station PUD had not provided such
infrastructure, there is no requirement that such contribution commitments be made
at the PUD stage or even at all. These policies are not binding on any particular
development. Moreover, SWAG provides no credible allegation of actual
infrastructure shortages or impairments and certainly none specifically related to
the Project, and its assertions are unsupported by any substantial evidence. There
is nothing in the record that shows, even when read in the light most favorable to
SWAG, that the Project causes SWAG (or anyone else) any harm with respect to
these policies. The better argument is that the Project is not inconsistent with the
Comprehensive Plan with respect to the aforementioned policies; and
(g)

Generalized Comprehensive Plan References. SWAG’s written testimony includes
multiple references to the Comprehensive Plan without any stated connection
between such references and in the instant proceeding. (Ex. 37.) Where SWAG ties
Comprehensive Plan references to something approaching a particularized concern,
the Commission can evaluate the nature of such concern and does so here.
However, where SWAG simply lists a string of references to the Comprehensive
Plan without anything more, the Commission is unable to discern any meaning from
such references and therefore declines to address SWAG’s comment. For instance,
SWAG cites, without specific reference to the Project, Comprehensive Plan
Policies UD-2.2.1, 2.2.4, 2.2.7, 2.2.8, and 2.2.9 but offered no explanation as to
how such policies are relevant to the Project. (Id. at 5; n. 6.) The Applicant also
cited each of those five policies and provided detailed analysis of how the Project
advances those policies. (Ex. 2L.) Separately, SWAG provides a footnote with a
list of approximately 30 references to Comprehensive Plan policies without any
explanation of the relevance of those policies to the Project. (See Ex. 37 at 6-7; n.
7, 8.) Because the Applicant has so thoroughly addressed the Project’s consistency
with the Comprehensive Plan as a whole, the Commission declines to find any
inconsistency between the Project and those individual policies of the
Comprehensive Plan where it cannot discern any injury caused by the Project or
with any nexus to those cited policies. (Ex. 2I.)

Evaluation of the Project’s Adverse Impacts and Mitigation Thereof
95.

In order to approve the Application, the Commission must find that it does not result in
unacceptable impacts on the surrounding area or on the operation of District services and
facilities but instead is either favorable, capable of being mitigated, or acceptable given the
quality of Public Benefits. For the following reasons, the Commission finds that the Project
does not result in unacceptable impacts on the surrounding area or on the operation of
District services and facilities but instead is either favorable, capable of being mitigated,
or acceptable given the quality of Public Benefits. In general, the Commission finds the
multiple impact studies from the Applicant as well as those from the various District
agencies to be satisfactory of the substantial evidence standard by which it must make its
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findings. There is no reasonable contrary evidence in the record that tends to rebut or
contradict those impact statements.
96.

Zoning and Land Use Impacts. The Project has no unacceptable zoning or land use impacts,
and any such impacts are either favorable, capable of being mitigated or acceptable given
the quality of the Public Benefits:
(a)

The Commission approved the zoning for the Property as part of the Map
Amendment included in the Waterfront Station PUD. As noted in the order for the
Waterfront Station PUD, the zoning approved therein does not create adverse
impacts that cannot be mitigated by the conditions of that order; (See Z.C. Order
No. 02-38A at FF 96.)

(b)

From a land use perspective, the Project has no unacceptable impacts. The Project’s
uses are all compatible with existing uses in and around the Waterfront Station
PUD. The Project’s ground floor uses add to and enhance the critical mass of
neighborhood-serving retail and service establishment uses along 4th Street, S.W.
The cultural and educational uses provide daytime and evening activity to help
support other retail and service uses in the town center surrounding the Project and
serve Southwest residents. The Project’s housing and affordable housing contribute
to the much needed supply of transit-accessible housing in the District. The Play
Area is a benefit for families with children living in the neighborhood or visiting
the town center. The proposed uses, height, density, and zoning are consistent with
the approved Waterfront Station PUD and are appropriate in light of the Project’s
proximity to the Metrorail station;

(c)

Lack of Greenery along Private Drive: WTCA is also concerned that only
hardscape is proposed along the Private Drive and that there is no greenery in that
area. (Ex. 23; Tr. 2 at 124-27.) The Commission finds that the context surrounding
the Project significantly mitigates this concern. Immediately north of the Property
is an approximately 40-foot-wide allée of trees and landscaping. The existing
landscaped allée runs two blocks and connects two of Southwest’s most prominent
parks: the Duck Pond is at the western end of the allée and the Southwest Library
with its surrounding greenery at its eastern. Therefore, although the Project does
not itself feature green space in the Private Drive, it is part of an overall urban
framework with more than sufficient green space. Again, this design was
established in the first-stage PUD proceeding and not modified now. Further
mitigating these concerns: the Project complies with GAR even though it is not
obligated to do so. On balance, the Private Drive’s lack of landscaping does not
have any adverse impacts on the surrounding properties in light of its urban context;
and

(d)

Potential impacts from AppleTree are discussed below, but on balance AppleTree
does not produce any unacceptable land use impacts. (See FF 100.) Any adverse
effects from the proposed mix and intensity of uses are either capable of being
mitigated or acceptable given the quality of the Project Public Benefits.
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97.

Housing Impacts. The Project’s housing impacts are all favorable, capable of being
mitigated, or acceptable in light of the Public Benefits:
(a)

The Project contributes 450 new units of multifamily housing in a transit-oriented
location;

(b)

Significantly, the Project adds approximately 136 new units of affordable housing
reserved for households earning below 30% MFI and 50% MFI. As noted above,
the Project includes a mix of unit types ranging from studios to two-bedroom units
(10 with dens), which accommodate a variety of household sizes including
households with children. The Project’s contribution of housing supply is an impact
of the Project that contributes favorably to the District’s housing situation. That is,
relative to what is required under the Waterfront Station PUD, the Project provides
more affordable housing (approximately 111,077 square feet provided v. 75,967
square feet required), at deeper levels of affordability (30% and 50% MFI provided
v. 80% MFI as required under the Waterfront Station PUD), for a longer period of
time (the entirety of the 99-year term of the Project’s private ground lease v. 20
years as required under the Waterfront Station PUD). Half of the affordable units
are reserved at deeply affordable levels (i.e., 30% MFI), and all of the units are
reserved at affordability levels below what is required under the inclusionary
zoning regulations;

(c)

Even the Project’s market-rate units help to balance the demand for housing in the
District and have a muting effect on any potential run-up of housing prices in the
areas surrounding the Project; (See Ex. 34C “RCLCO Memo.”)

(d)

In addition, because the Property is currently a vacant lot, all of the Project’s
housing is net new housing and there is no displacement of or effect on any existing
housing;

(e)

Because the Project is located immediately proximate to a Metrorail station, it is
most appropriate to develop the property with unit types that appeal to smaller
households and small families, consistent with Comprehensive Plan policies that
call for density to be focused at Metrorail stations and near transit stops and
consistent with prevailing demographics in nearby neighborhoods; and

(f)

SWAG and Ms. Rodney allege that the Project will have adverse impacts on the
surrounding housing markets and low-income residents of Southwest DC. Namely,
SWAG and Ms. Rodney raise the specter of displacement impacts. The
Commission finds that the Project will not directly displace any existing residents
because there are none today. The Property is an entirely vacant plot of land and no
one will be displaced from the Property as a result of the Project. Given the facts
that the Property’s current vacant state cannot result in direct displacement of
residents from the Property (because there are none to displace), then the
Commission is left to assume that SWAG is concerned that the Project will set in
motion a change in prevailing market conditions such that existing residents are
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priced out of their homes. SWAG did not introduce any credible evidence that this
could happen:15
x

The Applicant introduced substantial evidence that the Project on its own
does not set prices in the Southwest DC residential submarket, and that such
submarket prices have been fluctuating for a period of many years. (See Ex.
34C.) Moreover, the nature of these price fluctuations is not universally
good or bad. For homeowners, price increases in Southwest DC can be a
boon and can help create household wealth. For renters, price increases can
be problematic and can create displacement pressure. However, there is no
evidence in the record that the Project, whether on its own, or as part of a
greater trend of apartment development in Southwest DC will have adverse
price effects on existing residents. Instead, the opposite seems to be true:
the increase in construction of new units in Southwest DC has at times
created reductions in rents; and (RCLCO Memo at Ex. 1.)

x

The limited evidence that SWAG did introduce on this point is not
compelling. First, SWAG recited statistics regarding poverty levels and
unemployment disparities across racial lines in the District. Although these
trends are distressing, the Commission fails to understand how they are
relevant in this proceeding.16 Second, SWAG introduces testimony from a
Mr. David Lee, a purported Southwest resident (or former resident –
SWAG’s testimony is unclear) who claims that he has been forced to
relocate to a studio in Ward 3. Setting aside the potential evidentiary
irregularities in this purported testimony, Mr. Lee can hardly be considered
evidence of displacement resulting from the Project if he has already
relocated or even if he is about to: the Project has been a vacant site, with
planned redevelopment for more than 15 years yet no construction has
occurred. The Project cannot be the cause of Mr. Lee’s injuries (or any other
member of SWAG or the public generally who can claim to be injured as a
result of displacement pressures in Southwest more generally). In addition,
Mr. Lee’s story underscores the need that the Project fulfills: a need for
affordable studio and one-bedroom units. The Project provides 33
affordable studio units and 75 affordable one-bedroom units that Mr. Lee
could seek to qualify for. Although it is not clear what housing program Mr.
Lee sought (and was denied) assistance from, he would not be “too poor”

15

Despite having the opportunity to file written comments and provide oral testimony after the Applicant filed its
economic impact study, SWAG elected not to introduce any meaningful evidence of its own with respect to potential
economic impacts of the Project. SWAG clearly did read the Applicant’s study because SWAG provided detailed
negative comments on such study in its written testimony. SWAG did introduce two items of evidence worthy of
brief consideration.

16

SWAG’s contention that the Project “will consist of vastly single white professionals” and its purported “fact” that
the Project’s residents will be “largely white, likely with no families of color” are both baseless statements. There
is no evidence that the Applicant has any history of racial exclusion in its residential developments and the
Commission sees no reason to believe any discrimination will occur as part of the Project.
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to qualify for the affordable units in the Project, which are subject only to
income maximums and not income minimums.
In sum, after weighing the evidence, the Commission finds that the Project does not
result in any unacceptable impacts on the housing market.
98.

99.

Economic Impacts. The Project has no unacceptable economic impacts, and its economic
impacts are generally favorable or capable of being mitigated:
(a)

The Project generates multiple sources of direct revenue for the District, including
not only its ground lease rent but also property tax revenue, sales tax revenue from
its commercial establishments, and income tax from its new residents. In addition,
the Project also generates secondary benefits, such as sales tax revenue associated
with its new residents. The Project also has positive economic impacts on nearby
neighborhood-serving businesses because the Project adds many new residents who
will patronize such businesses. Similarly, its cultural and educational uses will draw
some visitors who will also patronize nearby businesses. The Project is unlikely to
have any adverse impacts on nearby property values;

(b)

The Project infills an existing vacant lot at a Metrorail station with high-density
residential and supporting commercial uses, consistent with the Comprehensive
Plan, the Small Area Plan, the Waterfront Station PUD, and the intent of the D.C.
Council when it approved the disposition of the Property. By improving a vacant
lot with new construction as well as new retail and other neighborhood-serving
uses, the Project improves existing conditions and will likely result in an increase
in surrounding property values, which benefits surrounding residential and
commercial property owners;

(c)

The Project’s neighborhood-serving uses and other amenities, such as the improved
streetscape and Play Area, also benefits others who work and live in the Southwest
neighborhood. At the same time, the Project includes meaningful amounts of
affordable housing set aside for the duration for the ground lease, which ensures
the continued provision of affordable rental housing in the immediate area even as
property values otherwise rise; and

(d)

The Project does not have any unacceptable economic impacts that cannot be
mitigated in light of the extraordinary public benefits provided. The Applicant has
entered into First-Source and other employment-related agreements with respect to
the Project. Separately, the Waterfront Station PUD commits the Applicant to target
small businesses and neighborhood operators for ground floor retail space in the
Project. Together, these and other commitments applicable to the Project mitigate
any adverse economic impacts from the Project’s non-residential uses.

Open Space, Urban Design, and Massing Impacts. The Project has no unacceptable
impacts on surrounding open space or on the urban design and massing of Waterfront
Station and the surrounding area:
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(a)

The Project’s new residents and ground-floor uses contribute to the creation of a
neighborhood that celebrates and enhances open spaces within and immediately
around Waterfront Station. The Project’s urban design and massing are compatible
with surrounding development and consistent with the master-planned design for
the Waterfront Station PUD. From an urbanism perspective, the Project’s infilling
of a currently vacant lot is a favorable impact and leads to no unacceptable impacts
on the surrounding area;

(b)

Shadows to the north of the Property are one potential impact of the Project. The
Project’s shadows stem from its height and mass, which are appropriate given the
transit-oriented location at the center of Southwest. The potential shadow impacts
are mitigated by the distance between the Project and the nearest structure to the
north, which is 80 feet away because of the combination of the Project’s setback
from its northern property line and the intervening District-owned land containing
the allée of trees. This is consistent with the first-stage PUD and with the massing
approach approved for the Eliot building to the west, which is similarly proximate
to a lower-scale church building. The modest shadow impacts that occur in winter
months are acceptable given the quality of the Project Public Benefits as well as the
overall amounts of housing, affordable housing, and other beneficial uses created
by the PUD;

(c)

The Project also has favorable impacts on the surrounding area from a design and
aesthetic perspective. The Project includes high-quality architecture. The Project
also enhances the surrounding urban realm with streetscape areas such as bicycle
racks as well as landscaping with materials and plantings that are intended to be
long-lasting and sustainable. The Project’s architecture is designed to fit into and
enhance the rich mid-century and contemporary vocabulary of Southwest DC;

(d)

SWAG argues that a building the size of the Project should be “found downtown,
not in Southwest and next to a prevailing low- and moderate-sized architectural
open space aesthetic.” (Ex. 37.) The Commission disagrees for the following
reasons:
x

The Project’s height and massing was established as part of the first-stage
PUD, and the Project is entirely consistent with the height and massing
established for the Property in the first-stage PUD. There is simply no
justification for reducing the height of the Project now, nor is the Project at
all inconsistent with any relevant planning documents;

x

SWAG’s statement that there are lower buildings to the north, west, and
east is incomplete and misstates the Project’s dense urban context.
Immediately west of the Project is an existing building with an identical
height and beyond that an existing building (originally constructed in the
1960s) rises even taller (to 130 feet). Further to the west, at 6th and I Street,
S.W. are the Waterside Towers, which rise to ten stories. North of the
Project are Potomac Place Tower and Capitol Park Plaza, both of which are
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nine stories. East of the Project is a nine story building and an eleven story
building, the latter of which is taller than the Project. (Ex. 47G4.) The
Project is not anomalously tall, and “transitions” in height are unnecessary.
Waterfront Station, and the Project were intended as a tall, dense town
center near the Metrorail station;

(e)
100.

x

Buildings similar in size to the Project have existed across the Southwest
neighborhood, and in the blocks immediately near the Project, for decades.
SWAG has not presented any light and air related injuries to the
Commission and has not identified any individuals with redressable
grievances related to the Project’s size; and

x

SWAG’s objection to the Project’s height is also puzzling. Reducing the
Project’s height necessarily would result in a reduction of density and
therefore fewer affordable units, seemingly at odds with its concerns about
the production and delivery of affordable housing. Moreover, there have
been no objections from residential or non-residential neighbors regarding
the Project’s height. Although SWAG purports to speak for all of its
members within the “planning area” identified as an exhibit to the first-stage
PUD, it has not identified to the Commission the addresses of any such
neighbors who live in any of the blocks north of the Project and who would
at all be negatively affected by the Project’s height. SWAG similarly
provides no explanation or mechanism for how the development of a vacant
lot that has been planned for redevelopment for nearly two decades
produces negative impacts on nearby residents who are “on fixed incomes”
or who are “working-poor families”. SWAG does not even allege what
those impacts might be and how they might be related to the Project’s
height. The Commission finds that the Project is highly unlikely to have any
adverse impacts with respect to its height or mass, and that even if it does,
such impacts are acceptable in light of the Project Public Benefits, and
particularly the amount of housing and affordable housing which would not
be possible without such height; and

The Project’s design imposes no unacceptable impacts on the surrounding area in
light of the Public Benefits.

Transportation Impacts. The Project has no unacceptable transportation or mobility
impacts. Instead, any such impacts of the Projects are either capable of being mitigated or
acceptable given the quality of the Public Benefits. The Applicant has undertaken an
extensive study of the Project’s potential transportation impacts, and in particular, has
studied those potential impacts in the context of the new and proposed developments in
the vicinity of the Project. (Ex. 15A, 34B, 47G3.) The scope and design of the Project’s
impact analysis was established in close coordination with DDOT. (Ex. 25.) The
Commission finds these impact studies as satisfactory of the substantial evidence standard
by which it must make its findings:
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(a)

In large part because of the Project’s proximity to the Metrorail, strong pedestrian
connectivity along all nearby streets, and a growing network of bicycle lanes in
Southwest DC, the Project is not expected to have any adverse transportation
effects. (Ex. 15A, 25.) The Project is located close to a Metrorail station and the
Applicant expects that many residents, employees, and visitors of the Project will
travel via transit. The Project provides ample bicycle parking along with a new
Capital Bikeshare station and is located proximate to both 4th Street, S.W. and I
Street, S.W. which provide north-south and east-west connections for cyclists
through and beyond Southwest;

(b)

The Applicant has elected to make residents of the Property ineligible for
participation in the District’s residential permit parking and visitor permit parking
systems. The Project provides an appropriate amount of below-grade parking in
order to avoid residents parking on nearby streets but not so much parking as to
induce an inappropriate amount of vehicular traffic for a location so well-served by
transit. These commitments, together with the TMP and TDM more than adequately
mitigate any potential adverse impacts of the Project;

(c)

The Project’s Private Drive accommodates pick-up and drop-off activities for the
residential, cultural and educational uses, which avoids queuing in the alley or on
the street. The Project includes physical design elements—notably the Private
Drive, which has a well-designed pick-up and drop-off space outside of the public
realm, as well as the below-grade garage—and operational elements that together
minimize any adverse transportation effects on the surrounding road network. The
Drive’s uses design-based measures accomplish the necessary calming. The Private
Drive’s narrow width at its driveway opening and the continuation of a flush
sidewalk across the Drive’s entrance are a strong visual cue to drivers that the
Private Drive is not a street for cut-through travel. Similarly, the Project’s pavers
create a “rumble-strip” effect for drivers in cars, another cue to slow travel speeds.
In addition, the Private Drive has a slight change in grade at the entry and exit
points, which is a DDOT design requirement intended to slow traffic. Operable
bollards at both ends of the Private Drive allow it to be closed from time to time for
special events outside of school days, and the Drive’s design could accommodate
additional calming measures (e.g., a speed hump) if necessary in the future. DDOT,
FEMS, and MPD have all reviewed the Project’s Private Drive design and have
given the Applicant no indication of concern with the design or safety measures of
the Drive;

(d)

The Applicant has a robust plan in place to address transportation matters related
to the proposed AppleTree use. The Applicant proposes a detailed signage plan and
operational controls to be enforced through its lease with AppleTree to manage
parking, drop-off, pick-up, and queuing activities on the Private Drive. In order to
prevent school unloading and loading from disrupting traffic, AppleTree staff will
escort children to and from cars that queue in the Private Drive so that caregivers
do not need to get out of their cars. The Project’s garage also includes dedicated
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space to accommodate unloading and loading for caregivers who elect to walk
students into and out of the school;
(e)

In addition, the Applicant has met with representatives from DDOT’s “Safe Routes
to School” program both with respect to access to AppleTree’s use as well as with
respect to neighborhood children walking to Amidon-Bowen Elementary School
and Jefferson Middle School during the period of construction on the Project. The
Applicant’s discussions included concepts now incorporated into the Project’s
construction management plan regarding neighborhood student’s walking routes;

(f)

The Applicant is also obligated as a condition of this approval to implement a robust
TMP and TDM to mitigate any possible transportation effects;

(g)

WTCA raised a concern that there is not a designated pick-up or drop-off zone by
the 4th Street, S.W. entrance to the building where the Project’s residential entrance
is shown as being located. The space in front of the proposed building where
WTCA would like to see a drop-off area is currently used as on-street, curbside
parking. (Ex. 23; Tr. 2 at 124-27.) The Applicant explained at the hearing that
DDOT and not the Applicant controls whether a drop-off zone is established in
front of the Project on 4th Street, S.W. (Id. at 153.) The Private Drive will
accommodate pick-up and drop-off activity for all uses in the Project, including the
building residents, since the residential lobby is accessible via an interior
connection from the Private Drive. The Commission finds that the Applicant’s
location of all drop-off activity on the Private Drive, rather than 4th Street, is highly
unlikely to result in any adverse impacts. Instead, the Private Drive allows pick-up
and drop-off activity to occur off of the street in order to minimize adverse impacts
on traffic flow along 4th Street, S.W. The TMP and TDM included as Conditions to
this order adequately mitigate any potential impacts from pick-up and drop-off
activities along 4th Street, S.W.;

(h)

SWAG states that the Project seeks more parking than is allowed, providing more
than 200 parking spaces when the underlying regulations require less than 100
spaces. To the contrary, the Commission finds that the Project provides an
appropriate amount of parking, as shown in the Applicant’s studies and in DDOT’s
report. SWAG’s statement is simply not true as a matter of law. Although it is not
entirely clear from its sparse writing on this point, presumably SWAG is suggesting
that under ZR16, a development the size of the Project would be required to provide
only approximately 187 spaces, an amount that could be reduced by half (i.e., to
94) given the Property’s proximity to a Metrorail station pursuant to § 702.1 of
Subtitle C of ZR16. However, SWAG is incorrect on this count for two reasons:
(i) such reduction in minimum parking within a certain distance of a Metrorail
station is permissive rather than required (so the 94 spaces would not be the
maximum “allowed”; 94 spaces would be the minimum allowed), and (ii) the
parking requirements of ZR16 do not apply to the Project given its vested status
under the substantive provisions of 1958 Zoning Regulations per § 102.3 of Subtitle
A of ZR16. Under the substantive parking requirements that do apply to the Project,
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i.e., those of the Waterfront Station PUD and ZR58, the Project provides sufficient
parking. SWAG’s statement is also incorrect as a matter of parking policy. The
Applicant provided substantial evidence that the Project provides, relative to
similar developments in Southwest DC, a relatively lesser amount of parking, when
examined as a ratio of parking spaces to rental apartment units and when accounting
for the Project’s non-residential uses. (Ex. 47G3.) The Commission finds that the
Project provides sufficient parking so as to not cause adverse impacts on neighbors
who rely on on-street parking but not so much parking as to induce unnecessary
vehicle trips given the Project’s location in an area well-served by transit. The
Commission is satisfied with the Applicant’s detailed analysis with respect to its
parking levels; and
(i)

101.

SWAG further alleges that the Project’s impacts “remain largely unstudied by
planning agencies and the Applicant.” (Ex. 37.) Again, the Commission cannot
agree with SWAG. The Applicant’s CTR is thorough and addresses the types of
impacts cited by SWAG. (Ex. 15A, 47G3.) Moreover, DDOT conducted its own
review of the Project and the Applicant’s CTR and concluded that it had no
objection to approval of the Project subject to conditions that the Applicant adopted.
(Ex. 25.) On the point of DDOT’s review of the Applicant’s CTR, DDOT found
that the CTR “used sound methodology and assumptions to perform the analysis.”
(Id. at 2.)

Environmental, Open Space, and Public Infrastructure Impacts. The Project has no
unacceptable impacts on the environment or District utilities that are not capable of being
mitigated. The Project will not have unacceptable adverse impacts with respect to
construction, noise, or air quality:
(a)

The Project has no unacceptable noise, air quality or construction-period impacts.
Noise, air quality, and construction period impacts arise from matter-of-right
development and are not unique to PUDs. Nevertheless, the proposed CMP will
address construction-period impacts of the Project as a whole and therefore goes
well beyond whatever incremental construction impacts, if any, are attributable to
the PUD;

(b)

The Project also has no unacceptable open space impacts. This portion of Southwest
enjoys a variety of well-designed, neighborhood-scale open spaces—the Southwest
Duck Pond, the Southwest Library grounds, and the District-owned allée
immediately to the north of the Property that connects the Duck Pond to the Library,
as well as Lansburgh Park (which has dedicated play areas and a dog park), among
others—that are well-served with appropriate amenities. The Waterfront Station
PUD required at least 50,000 square feet of new open spaces, an amount already
satisfied in previously approved second-stage PUDs and includes the plaza at the
Waterfront Metrorail Station. The Project includes additional ground level public
open space in addition to that amount. The Property has been contemplated as a
redevelopment site for more than a decade. Rather than fence off the Property and
“mothball” it, the District kept it open and green and installed a temporary paved
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path to allow for interim use during the pre-development period. With the
development of the Project, that interim use comes to its planned end. In place of
the interim vacant-lot condition, the Project provides new uses that are public
benefits—new housing and affordable housing as well as a mix of diverse and
vibrant retail, cultural, and neighborhood-serving ground-floor uses, which will
draw people and will contribute to the diversity of the existing public and quasipublic gathering spaces in Southwest DC. Furthermore, the Project contributes its
own additional publicly-accessible open space, through the 3,000 square foot Play
Area that will be open to public use outside of school hours and the Private Drive
that will provide an additional activated and engaging east-west connection through
the Waterfront Station development. On balance, the Project makes a positive
contribution to the Southwest open space network consistent with the established
and planned vision for redevelopment of Waterfront Station; (Ex. 22.)
(c)

The Project contains approximately 400,000 square feet of new GFA. The average
daily water demand, anticipated to be 161,000 gallons per day, for this Project can
be met by the existing District water system, which includes relatively new
infrastructure in 4th Street, S.W. installed as part of the Waterfront Station PUD.
The proposed connection for the fire and residential water supply will be made
within the existing distribution system and will be coordinated with DC Water. The
Project has multiple individual water meters; (Ex. 2I.)

(d)

The sanitary sewer connections for the Project are within the existing distribution
system and will be coordinated with DC Water. The infrastructure for the
Waterfront Station neighborhood has largely already been constructed; (Id.)

(e)

The Project has been designed to achieve high levels of on-site stormwater
retention. The proposed planters, green roofs, and permeable pavement are
designed to exceed DOEE stormwater management retention and detention
requirements. The requisite inlets and closed pipe system comply with the standards
set by DOEE, DC Water, and DDOT; (Id.)

(f)

Solid waste and recycling materials generated by the Project are to be collected
regularly by a private trash collection contractor; (Id.)

(g)

Electricity for the new building is provided by Pepco in accordance with its usual
terms and conditions of service. All electrical systems are designed to comply with
the D.C. Energy Code. Transformers will be installed on the Property in accordance
with Pepco’s design guidelines and the Project’s solar panels provide some
resiliency; (Id.)

(h)

The Project is designed in full compliance with Article 24 (Energy Conservation)
of the Building Code. Conformance to code standards minimize the amounts of
energy needed for the heat, ventilation, hot water, electrical distribution, and
lighting systems contained in the building; (Id.)
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(i)

During excavation and construction, erosion on the Property will be controlled in
accordance with District law; (Id.)

(j)

SWAG asserts that the Project “will increase pressure and abuse on existing area
infrastructure, public services, and environment, impacts thereof that largely
remain unstudied.” (Ex. 37.) The Commission disagrees with this statement from
SWAG. For one, SWAG’s assertion is a broad generalization that lacks any
evidence or support. For another, SWAG’s assertion lacks any evidence that the
alleged impacts on infrastructure—which would occur to a large degree with any
matter-of-right development of the Property—are the result of this PUD. Indeed,
all evidence in the record is to the contrary and indicates that the Waterfront Station
PUD, including the Project, has a net positive impact on infrastructure, public
services, and the environment:

(k)

i.

With respect to infrastructure, the Project is part of the larger Waterfront
Station PUD, pursuant to which 4th Street, S.W. between I Street, S.W. and
M Street, S.W. was newly reconstructed. As part of that reconstruction, new
infrastructure, including new sanitary and stormwater lines were installed.
(Ex. 47G2.) SWAG’s statement is therefore incorrect: the Property is a
District-owned property that takes advantage of infrastructure recently
installed by private developers; and

ii.

With respect to the Project’s alleged unstudied environmental impacts,
SWAG’s statement is again incorrect. The Project’s impacts on the
environment have been studied in filings presented by the Applicant and
addressed in its mitigation plans. (See Ex. 2I, 22E.) While DOEE did not
file a formal report in this case, OP provided the comments it received from
DOEE in its Final Report DOEE concluded that it was “supportive” of the
proposed design. (Ex. 51.) Moreover, the District’s in-depth environmental
review process is by regulation is triggered at the building permit stage and
not at the entitlement stage. If SWAG had bona fide concerns about the
Project’s environmental impacts, it could have elected to present those
concerns in a much more particularized manner to the Commission prior to
the close of the record in this proceeding. It is simply not enough to allege
that a PUD will have environmental impacts without offering more as to
what those impacts might be or how they might impact the persons or
organizations allegedly aggrieved, or even how or what about the Project
causes environmental impact-related injuries;

SWAG also alleges that the “Costs for infrastructure and transit upgrades [will] be
unfairly born by the surrounding community leading to more displacement.” (Ex.
37.) This is another generalized allegation that is both unsupported and false. As
noted above, the Project is part of a larger PUD that did make significant
infrastructure improvements at the outset of construction, including constructing a
new public street. It is unclear how or what “infrastructure costs” and “transit
upgrades” will be unfairly born by the community surrounding the Project or how
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that is an injury caused by the Project. As explained by the Applicant’s engineer,
the Project is required to make infrastructure-related improvement payments at the
time of connection. (Ex. 47G2.) Moreover, the Applicant has already commitment
to make transit improvements in the form of an Applicant-funding Capital
Bikeshare station to be located to the north of the Property and in the form of a
driveway that increases connectivity and porosity in the neighborhood and that is
required to remain open to public use. Similarly, the first-stage PUD also included
the reconstruction of the Waterfront Metrorail station, which constitutes the type of
“transit upgrade” SWAG alleges is absent from the project;

102.

(l)

SWAG alleges that “Use of status quo construction materials and basic quality . . .
will lead to premature building degradation on public land.” (Ex. 37.) SWAG again
fails to provide any detail or evidence to support or justify its claim. To the contrary,
the Project’s façade materials are high quality and designed to be durable and the
Project, with standard maintenance, is designed to withstand weather conditions for
99 years or longer; (Ex. 47G.)

(m)

Finally, SWAG also avers non-particularized due process violations arising from
the absence of District agency reporting on impact assessments. No such violations
exist. SWAG elected not to request party status to the instant proceeding. It had
every opportunity to do so within the context of the Commission’s Rules of Practice
and Procedure. SWAG’s rights in this proceeding as an organization in opposition
to the Project are no different than those of any other member of the general public
and SWAG has shown no harm arising from the exclusion of District agency
reporting on the Project. The Commission has ample factual basis in the record
before it to conclude that the Project will not have any unacceptable impacts; and

(n)

Given the Applicant’s thorough environmental impact analysis in the record and
the absence of any particularized allegations (let alone any facts) to the contrary in
the record, the Commission finds that the Project will have no adverse effects on
District services or the environment that cannot be mitigated.

Schools, Libraries, Parks, and Other Public Facilities and Services Impacts. The Project
has no unacceptable impacts on public facilities such as schools, libraries, or parks, and the
Project’s impacts are generally favorable or capable of being mitigated:
(a)

The Project is highly unlikely to have an unacceptable impact on schools in the
District given the size of the Project, its mix and type of units, and the capacity for
the District’s nearby schools to take on additional students. As of the 2017-2018
school year, the Project is within the boundaries of Amidon-Bowen Elementary
School at 401 I Street, S.W.; Jefferson Middle School Academy at 801 7th Street,
S.W.; and Eastern High School at 1700 East Capitol Street, N.E. DCPS data show
that the Property’s in-boundary schools are generally below capacity based on the
most recently available data: for 2016-17, Amidon-Bowen had an enrollment of
350 students in a building with a capacity for 400; Jefferson had an enrollment of
305 students in a building with a capacity for 567; and Eastern had an enrollment
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of 818 students in a building with a capacity for 1,100. In addition, several other
private and charter schools (such as AppleTree) are in the general vicinity of the
Project, offering educational options to residents who may seek alternatives to the
neighborhood public schools;

103.

(b)

The Project accommodates the relocation and expansion of AppleTree’s local prekindergarten program into a new, centrally-located space. Immediately opposite
Wesley Place, S.W. from the Project is the Southwest Branch of the DC Public
Library. Potential impacts from AppleTree are discussed below, but on balance
AppleTree does not produce any unacceptable impacts; (See FF 100.)

(c)

The Project is unlikely to have an adverse impact on the District’s library facilities.
Instead, the Project’s effects are likely to be positive as the Project adds new patrons
and have the potential to create positive synergies with the proposed new
educational and arts uses. The Applicant has had conversations with DCPL
administration officials to ensure that the Project does not create any adverse
impacts on the nearby library branch during construction of the Project. The
Applicant has committed to providing wayfinding signage to help the public find
the library from the Metrorail and has committed to significant dust and noise
mitigation measures during construction. DCPL itself confirmed that the Project,
including AppleTree, will not place an undue burden on the library; (Ex 51.)

(d)

The Project is also within a few blocks of the 3rd and I Street Park (adjacent to the
library), Southwest Duck Pond, Lansburgh Park, and the Southwest Waterfront
Park. The Project’s residents will help activate the use of these facilities, and
revenue associated with the Project will increase the tax base to support these
facilities;

(e)

On its own, the Project is highly unlikely to cause any critical overcrowding of
publicly-accessible District services because of its relatively small scale. Rather,
the Project has a significantly net positive effect on District revenues. That is, the
Project over-contributes to any necessary future expansion of District services—
parks, emergency services, community centers, etc.—relative to the impact of the
Project;

(f)

The Project contributes to the capacity of the District’s art and cultural
“infrastructure” with a ground-floor space that is intended to have a
community-serving scale; and

(g)

Any adverse effects from the Project are either capable of being mitigated or
acceptable given the quality of the Project Public Benefits.

AppleTree-Related Impacts. The PTA spoke in opposition to the Project, and particularly
its inclusion of AppleTree, at the Public Hearing and submitted written testimony into the
record with similar concerns. The ANC and CBCC also raised concerns related to
AppleTree. The PTA’s concerns with the Project relate exclusively to the Project’s
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anticipated inclusion of AppleTree Public Charter School, which serves pre-K3 and pre-K4
students, within the ground floor of the Project.17 In sum, the Commission finds that the
Project does not result in unacceptable project impacts on the operation of District public
school services but is instead overall favorable with respect to educational impacts. The
primary reason that AppleTree does not represent an unacceptable impact of the Project is
that it is not a new potential impact. AppleTree has operated a pre-K3 and pre-K4 charter
school in Southwest DC for a period of nearly two decades, and has usually been located
within a few blocks of Amidon-Bowen. (Ex. 35 at 41.) According to the testimony of the
PTA, during this period Amidon-Bowen has been “on the rise” within increasing test
scores, teacher retention, and other “significant improvements.” (Ex. 31.) Clearly,
AppleTree’s presence alone is not negatively impactful to Amidon-Bowen. However, the
PTA’s concerns about the impact of locating AppleTree in a new space within the Project
warrant further analysis:
(a)

17

The PTA’s primary concern with the Project’s anticipated inclusion of AppleTree
as a ground floor use is a concern about competition with Amidon-Bowen for
students and by extension resources within the District’s school system. The PTA
is concerned that upon completion of the Project, AppleTree, a public charter
school in a brand new facility would have the potential to draw students from the

The PTA noted that the Commission studies transportation and economic and other impacts but does not have
anything in the record in this case regarding the Project’s education impacts. (Tr. 2 at 72.) At the Public Hearing,
the Commission called on DME to provide a report in this proceeding. The DME provided a report stating that
charter schools are allowed to choose their own locations, and that DME will not comment on this particular choice.
(Ex. 56.)
The PTA’s other concerns simply do not rise to the level of material contested issues that are redressable by the
Commission. For instance, the PTA raised the concern that AppleTree’s pre-kindergarten demographic as a
particular concern because it has the potential to draw away students at the beginning of their education, when
parents are making an important early decision about where to send their students to school. The District has a
student choice-driven lottery system for public schools and public charter schools that allows students to seek to
enroll in any public or public charter school across the District. AppleTree’s inclusion in the Project does not affect
the rights or abilities of students living within the boundary of Amidon-Bowen to participate in that school choice
program. Under the District’s existing program, whether students attend AppleTree or Amidon-Bowen, each year
they have the option to re-enter the school choice lottery even after making an initial election. This is a Districtwide policy issue that the Commission cannot affect. Similarly, the PTA complained that AppleTree failed to
encourage its students to attend public schools. Again this is not an issue that the Commission can influence. Finally,
the PTA objected to the Applicant and AppleTree’s lack of transparency in its lease negotiations. The Commission
finds that this concern of the PTA does not produce any identifiable adverse impact. The Applicant disclosed that
it has entered into negotiations with AppleTree for AppleTree to lease space within the building and that lease is
not yet final, but it is close to being final. The ANC and the PTA complained that the Applicant’s response to
DMPED’s RFP for the Property did not identify AppleTree as a potential tenant. The Applicant acknowledged that
its RFP response, which was submitted to DMPED in 2015, did not identify AppleTree as a potential tenant or a
public charter school as a potential use. However, the Project’s ground floor plan was not entirely allocated in 2015
and has evolved since 2015 and will continue to do so prior to and after completion of construction. A public
charter/pre-kindergarten use (i.e., AppleTree) was identified as a potential tenant of the Project as early as December
2017 in the Applicant’s pre-filing “Notice of Intent to File a Zoning Application” and during the January 2018
public meeting of the ANC and was identified in the Applicant’s initial application materials filed in May 2018.
(Ex. 2B, 2.) Once it began the PUD process, the Applicant made no secret of its intent to include AppleTree in the
Project. The Commission can find no harm in the Applicant’s actions on this point that the Commission can remedy.
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same pool as Amidon-Bowen, and the extent of such competition will increase if
AppleTree increases its overall enrollment. If AppleTree were to draw
neighborhood students from Amidon-Bowen, the PTA alleges it could potentially
negatively impact the financial resources that the District allocates to AmidonBowen because the District allocates resources to public schools in proportion to
the number of students enrolled in the school. If the District reduces resources to
Amidon-Bowen because of falling enrollment, such reduction in resources could
potentially reduce the quality of the education of those students enrolled at AmidonBowen. In this regard, the impacts of AppleTree, and thereby the Project, are far
too attenuated to have any effect on Amidon-Bowen given the existing structure of
the District’s school choice program;
(b)

The Commission finds that the PTA’s concern about losing students to AppleTree
is not an impact attributable to the Project and/or is capable of mitigated;

(c)

The potential impact of Amidon-Bowen potentially losing students to AppleTree is
a function of the District’s school choice lottery system and not AppleTree directly:
x

The District has a student choice and lottery system for public schools and
public charter schools that allows students to elect to enroll in any public or
public charter school across the District. As a result, Amidon-Bowen
competes not only with AppleTree, but also with all other pre-K programs
across the District for students. AppleTree is only one competitor among
more than 220 others. Therefore, the PTA’s concern is not specifically with
AppleTree (or the Project) but with the District’s broader public policy
decision of allowing students choice of schools to attend;

x

Moreover, AppleTree’s presence as one of a very small number of schools
in Southwest DC is not particularly impactful. Students leave the AmidonBowen boundary area for schools all across the District. According to
school year 2016-2017 data from DCPS, students living within AmidonBowen boundaries and eligible to attend that school attended 84 different
public and public charter schools across the District. AppleTree is hardly
the only school drawing students from Amidon-Bowen; and

x

Finally, Amidon-Bowen itself is a net beneficiary of school choice in the
District: according to statistics from the DME, of the 350 students enrolled
at Amidon-Bowen during the 2016-2017 school year, only 143
(approximately 40%) lived “in-bounds”; the other 60% came from other
elementary school boundary zones (i.e., from “out of bounds”). That is, in
the recent past, the majority of Amidon-Bowen’s students elected to leave
their in-bounds school in favor of Amidon-Bowen. The PTA’s objection to
AppleTree is not an objection to AppleTree specifically as part of the
Project, but rather to AppleTree’s mere existence in Southwest and to the
District’s longstanding policy of allowing students to elect to attend schools
outside of the boundaries within which they reside. That impact is not
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something that the Commission can redress because it stems from a much
broader policy decision made by the executive and legislative branches;
(d)

(e)

AppleTree’s potential adverse impact on Amidon-Bowen by drawing away
students from Southwest households is capable of being mitigated:
x

First, AppleTree serves only pre-K3 and pre-K4 students. Even if
AppleTree does present some sort of heightened level of competition with
Amidon-Bowen for students who live within Amidon-Bowen’s boundary
area given AppleTree’s location in Southwest DC, AppleTree and AmidonBowen are competing only for a very small percentage of students. Once
students reach kindergarten age, they will have aged out of AppleTree’s
program, and AppleTree no longer presents any competition;

x

Second, the Applicant and AppleTree agreed to cap the maximum number
of students who can enroll at AppleTree. Under the conditions to this PUD,
AppleTree can increase its enrollment from its existing approximately 110
students to no more than 132, an addition of only at most approximately one
more pre-K class (i.e., 22 students). The Commission finds that this
sufficiently mitigates any potential adverse impact to Amidon-Bowen from
AppleTree;

x

Third, the competitive advantage that AppleTree gains by virtue of its
inclusion in a new facility in the Project is greatly offset by the relatively
difficult path it has taken and is on until the Project opens. AppleTree’s
existing Southwest Center, which has been in existence for nearly two
decades, has generally been located in trailers and other temporary
structures and has moved multiple times. Until the Project opens, it will shut
down entirely at the end of the 2018-2019 school year. On the other hand,
Amidon-Bowen underwent a $5 million modernization concluding in 2012,
has not had to relocate, and will be stable and open between now and the
time AppleTree resumes operation, which is not likely to occur until 2022
at the earliest; and

x

Finally, other factors mitigating any impact include the District’s broader
school choice policy which allows students from the Amidon-Bowen “in
bounds” neighborhood to disperse all across the District (a phenomenon that
is already occurring); the co-existence of AppleTree and Amidon-Bowen
for nearly two decades (the Project is not presenting new impacts other than
the incremental addition from 110 to 132 students and the potential “selling
point” of being located in a new building); and the fact that students come
from “out of bounds” to attend Amidon-Bowen;

The Commission is quite sympathetic to the concerns and priorities of the PTA.
Even in a system where charter schools and neighborhood public schools co-exist,
neighborhood public schools, and particularly elementary schools, play a vital role
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in the community fabric of a neighborhood. The PTA’s testimony makes it
abundantly clear that such dynamic exists in Southwest. The dedication, hard-work
and passion of the PTA’s committed volunteers are clearly improving the status of
Amidon-Bowen and by extension the educational opportunities for its students. The
PTA is to be commended;

104.

(f)

The Applicant’s additional proffer related to the PTA—funds to provide additional
resources for Amidon-Bowen and a cap on the number of students enrolled at
AppleTree—more than compensate for any adverse impacts on Amidon-Bowen
resulting from the Project’s inclusion of AppleTree; and

(g)

In sum, AppleTree is highly unlikely to have adverse impacts on Amidon-Bowen
or the public school system in general because the charter school and the public
school have co-existed in Southwest for nearly two decades since AppleTree first
opened. AppleTree provides additional educational opportunities for District
families in a part of the District that is seeing an increase in development and
population growth.

Public Health and Safety Impacts. The Project has no unacceptable public health or safety
impacts:
(a)

The Project protects and advances the public health by being designed in a
high-quality manner and in compliance with all applicable construction codes.
Solid waste associated with the Project is stored in an enclosed facility within the
building consistent with best management practices. The Project includes bicycle
facilities and other transportation demand management measures that together
discourage automobile use and protect and affirmatively advance public health. The
Project does not entail any overcrowding or overpopulation, but instead rationally
increases residential density near a Metrorail station at a planned town center. The
Project also complies with or exceeds applicable environmental performance
standards;

(b)

The Project protects and advances public safety with a design that puts “eyes on the
street” through ground-floor uses that encourage pedestrian activity include active
outdoor spaces such as the café zone and Play Area, which was designed in
consultation with MPD. The Project’s new residents and upper-story balconies add
additional activity and visibility to deter crime; and

(c)

The Project’s site plan also promotes pedestrian and public safety by locating the
parking and loading entrances in the far corner of the site, away from the active
pedestrian entrances on 4th Street and the Private Drive. Through its transportation
study, the Applicant will also have evaluated the impact of the Project on
pedestrian, bicycle, and vehicle safety in the transportation network and found no
potential adverse impacts that are not adequately mitigated by the TMP.
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105.

Construction Period Impacts. The Project’s construction-period impacts are all capable of
being mitigated. The Applicant has been in contact with its three most proximate neighbors
(the owner of the abutting office building located at 1100 4th Street, S.W., the Christ United
Methodist Church and the owner of the Eliot across 4th Street) about construction-period
impacts and has agreed to a robust CMP. Given the Applicant’s significant experience
managing construction of multistory mixed-use buildings in infill locations in the District,
the Applicant can undertake and complete the Project without any unacceptable
construction-period impacts. (See Ex. 2.) In sum, the CMP: requires that the Applicant
coordinate with other developers undertaking construction in the neighborhoods around
the Project; establishes requirements for pre- and post-construction surveys and monitoring
of nearby buildings during construction of the Project; identifies required truck routes and
staging areas; provides for trash, noise, dust, rodent control, and imposes other construction
mitigation measures on the Applicant and its contractors. (Ex. 22E.) Taken as a whole, the
CMP more than mitigates any potential adverse impacts of the Project.
Evaluation of the Public Benefits

106.

The objective of the PUD process is to encourage high-quality development that provides
a commendable number of quality of public benefits and amenities by allowing greater
flexibility in planning and design than may be possible under matter-of-right zoning. (11-X
DCMR §§ 300.1, 305.2.) As part of its evaluation of the Application, the Commission must
find that the Project includes specific public benefits and amenities, which satisfy certain
enumerated criteria. The Public Benefits must be designed such that: (i) each public benefit
is tangible and quantifiable; (ii) each public benefit measureable and able to be completed
or arranged prior to issuance of a certificate of occupancy; (iii) the benefits as a whole
primarily benefit a neighborhood or area of the District or service a District-wide need; (iv)
a majority of the public benefits relate to the geographic area of the ANC in which the
application is proposed, and (v) the public benefits are not inconsistent with the
Comprehensive Plan and other adopted public policies (the “Public Benefits Criteria”). (Id.
§§ 304.4(c), 305.3, 305.4.)

107.

The Project achieves the goals of the PUD process by creating a high quality mixed-use
commercial development which includes the numerous attendant Public Benefits. The
Commission finds that the Project includes the following Public Benefits, which are not
inconsistent with the Plan as a whole with respect to the Property and which satisfy the
Public Benefits Criteria.

108.

Subtitle X § 305.4 requires that a majority of the public benefits of the proposed PUD relate
to the geographic area of the ANC in which the application is proposed. Findings with
respect to the geographic effect of the Public Benefits are addressed in the following
paragraphs. In general, the Public Benefits relate to the area of the ANC.

109.

Waterfront Station Public Benefits:
(a)

Reopening of 4th Street, S.W.: The reopening of 4th Street, S.W. and the
establishment of infrastructure in that street were major public benefits approved
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as part of the first-stage PUD. This benefit has been satisfied by previous
second-stage PUDs approved under the Waterfront Station PUD although the
Project provides an additional and related benefit by committing to make the
Private Drive publicly accessible except during closures for short-term special
events;
(b)

Major Local Development Initiative: The Waterfront Station PUD is a major
revitalization effort that has contributed to the substantial economic development
of Southwest DC over the past two decades. The Project is the final phase of this
Initiative;

(c)

Urban Design: The Waterfront Station PUD established broad urban design
objectives for Waterfront Station, and the Project is consistent with and advances
those objectives;

(d)

Town Center: The Waterfront Station PUD created a “town center” node around
the Waterfront Station Metrorail stop with 50,000 square feet of open space for
public use and enjoyment. This benefit has been satisfied by previous second-stage
PUDs approved under the Waterfront Station PUD. Related but additional benefits
from the Project are described below;

(e)

Maintenance of Public Park North of the Site: This benefit has been satisfied by
previous second-stage PUDs approved under the Waterfront Station PUD;

(f)

Neighborhood-Serving Uses: The Waterfront Station PUD committed to 110,000
square feet of gross floor area devoted to retail uses. This benefit has been satisfied
by previous second-stage PUDs approved under the Waterfront Station PUD.
Related but additional benefits from the Project are described below;

(g)

Neighborhood-Serving Uses – Local/Small Businesses: The Waterfront Station
Public Benefits also included an obligation to use best commercially reasonable
efforts to provide opportunities for local and small businesses to occupy 12,500
square feet of retail space. Pursuant to the LURA, the Project contributes to this
benefit to the extent of 2,500 square feet;

(h)

Neighborhood-Serving Uses – Grocery Store Use: The Waterfront Station Public
Benefits included a commitment to include a 55,000-square-foot grocery store
within the PUD area. This benefit has been satisfied by previous second-stage
PUDs approved under the Waterfront Station PUD;

(i)

Housing: The Waterfront Station PUD agreed to add at least 800,000 square feet of
gross floor area of residential uses. This benefit has been satisfied by previous
second-stage PUDs approved under the Waterfront Station PUD. With the Project,
the PUD provides a total of in excess of 1.7 million square feet of residential gross
floor area. Related but additional benefits from the Project are described below;

Z.C. ORDER NO. 02-38J
Z.C. CASE NO. 02-38J
PAGE 61

(j)

Affordable Housing: The Waterfront Station PUD committed to add, for a period
of 20 years, at least 160,000 square feet of gross floor area of affordable housing
for households earning 80% of area median income. With the Project, the PUD
provides a total of in excess of 241,000 square feet of affordable housing (13.6 %
of the total residential gross floor area):
x

84,033 sf at 80% MFI for 20 years (Z.C. Case No. 02-38A);

x

40,161 sf at 60% MFI in perpetuity (Z.C. Case No. 02-38I); and

x

117,094 sf at 30%/50% MFI for 99 years (this proceeding).

The Project completes the satisfaction of this benefit and greatly exceeds the
requirement in amount, level of affordability, and duration, as described in more
detail below;

110.

(k)

Sustainable Design Features: The Waterfront Station PUD committed to a series of
stormwater management, green roof, and erosion and sedimentation control
measures for office buildings within the overall PUD area. This benefit has been
satisfied by previous second-stage PUDs approved under the Waterfront Station
PUD. Related but additional benefits from the Project are described below;

(l)

Community Meeting Space: The Waterfront Station PUD provided approximately
1,000 square feet of office and meeting space for the ANC and other community
groups for a period of 10 years. This benefit has been satisfied and expanded upon
by previous second-stage PUDs approved under the Waterfront Station PUD;

(m)

Security and Construction Mitigation Plan: The Waterfront Station PUD committed
to providing security and construction mitigation measures during the development
of the Waterfront Station PUD. This benefit has been satisfied and expanded upon
by previous second-stage PUDs approved under the Waterfront Station PUD.
Related but additional benefits from the Project are described below;

(n)

Transportation Management Plan: The Waterfront Station PUD committed to a
transportation management plan, which the Applicant significantly expanded upon
with respect to the Project; and

(o)

Employment and Training Opportunities: The Waterfront Station PUD committed
to enter into First Source Employment Agreements and DSLBD agreements for
second-stage PUDs. The Project complies with this requirement.

Project Public Benefits. In addition to contributing to the Waterfront Station Public
Benefits, the Project provides additional benefits and amenities not contemplated in the
first-stage PUD. These Project Public Benefits go above and beyond what the Commission
would expect in a second-stage PUD given the limited extent of the Project’s Development
Incentives:
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(a)

Superior Urban Design and Architecture: The Project’s contemporary, yet
contextual form (i.e., recalling key elements of mid-century modernism in
Southwest DC), high quality materials, dual orientation, and extensive use of
balconies are all elements of the Project’s superior design and architecture;

(b)

Superior Open Spaces: The Private Drive and Play Area are public elements of the
Project’s superior streetscape and open space design;

(c)

Site Planning and Efficient Land Utilization: The Project’s transit-oriented location
and design, lack of surface parking, and infilling of a gap in a maturing retail town
center each exemplify efficient site planning and land use;

(d)

Housing in Excess of Matter-of-Right Development: The Project’s provision of in
excess of 370,000 square feet of residential gross floor area (and 450 overall new
units) adds much needed housing supply to meet increasing demand and offset
upward pressures on housing prices in a transit-accessible and mixed-use location;

(e)

Affordable Housing: The Project’s most outstanding public benefit is its
contribution of affordable housing. In sum, the Project provides 136 affordable
units, affordable at either 30% or 50% MFI for a period of 99 years, which exceeds
the requirements of the Waterfront Station PUD in amount, depth of affordability,
and duration. For reference, approximately 91 units (at 80% MFI for only 20 years)
are required to satisfy the conditions of the Waterfront Station PUD, and only 37
units (at 60% MFI) would be required under a matter-of-right inclusionary zoning
development of the Property;

(f)

Building Spaces for Special Uses – Neighborhood-Serving Retail: The Project
reserves at least 11,000 square feet of the ground floor for neighborhood-serving
uses in the retail, general service, financial service, or eating/drinking establishment
use categories. An additional 9,000 square feet of the ground floor is reserved for
uses in the above categories plus education or daytime care categories;

(g)

Building Spaces for Special Uses – Neighborhood-Serving “Diner” Uses: As part
of the 11,000 square foot retail requirement, the Project also reserves at least 1,200
square feet of the ground floor for a restaurant serving at least three meals per day.
This obligation survives for two years following the issuance of the first Certificate
of Occupancy for the building after which the restriction sunsets. The Applicant
will provide the ANC with quarterly leasing updates regarding this commitment
and other retail leasing developments;

(h)

Building Spaces for Special Uses – Arts/Cultural: The Project reserves 9,000 square
feet of the ground floor for a theater or similar performing arts venue, or if such a
use cannot be secured within five years after the first Certificate of Occupancy for
the Project, any use in the entertainment/assembly/performing arts,
arts/design/creation, or arts-related educational use categories. The Applicant is

Z.C. ORDER NO. 02-38J
Z.C. CASE NO. 02-38J
PAGE 63

also obligated to work with the ANC to develop and solicit a public request for
proposals or undertake similar process to find a theater operator;
(i)

Environmental/Sustainable Benefits – LEED Gold: The Project is designed to
achieve LEED (2009) Gold or better;

(j)

Environmental/Sustainable Benefits – Solar Panels: The Project includes no less
than 3,000 square feet of roof top solar panels;

(k)

Outdoor Children’s Play Area: The Project includes a 3,000 square foot Play Area
open to general public use during daylight hours except during the hours of use by
any educational/daytime care use in the Project and/or at other designated times.;
and

(l)

Uses of Special Value to the Neighborhood – Amidon-Bowen PTA Contribution:
The Applicant has committed to providing $75,000 to the PTA immediately upon
the final effective date of the order in this proceeding (subject to the resolution of
any appeals) for the purchase of information technology and/or audio-visual
equipment. The Applicant has also committed to limiting the enrollment of any
public charter school in the Project to no more than 132 students in the aggregate
in grades pre-K3 and pre-K4.

111.

The Public Benefits as a whole primarily benefit the geographic area encompassed by the
ANC or, in the case of the Project’s housing, affordable housing, and environmental
benefits, service a District-wide need. The Play Area, the neighborhood-serving uses, the
contribution to the PTA, and the superior design and site planning, all primarily benefit
the geographic area encompassed by the ANC. The Waterfront Station Public Benefits,
particularly the reopening of 4th Street, S.W., the neighborhood-serving ground floor uses,
the spaces for community groups, the park maintenance, plazas, and urban design and
town center all primarily benefit the area encompassed by the ANC.

112.

The Commission also finds that the Project Public Benefits are not inconsistent with the
Plan because each is an integral part of the Project, which itself is not inconsistent with
the Plan. Moreover, such Public Benefits are each tangible, quantifiable, measurable, or
capable of being completed or arranged prior to the issuance of a certificate of occupancy
for the Project. The Public Benefits satisfy the Public Benefits Criteria.

113.

The Project opponents take issue with some of the Public Benefits, and usually only by
implication, allege that some of the Public Benefits do not satisfy the regulatory
requirements. Although the Commission ultimately concludes to the contrary, these
various assertions warrant further evaluation:
(a)

Neighborhood-Serving Retail: WTCA and CBCC alleged that the Project’s
neighborhood-serving retail is inadequate and would like clearer commitments and
plans for the Project’s ground floor. (Ex. 23, 39; Tr. 2 at 120-27.) The Commission
understands WTCA’s request for more certainty but recognizes that the Project is
too far away from completion of construction of the Project for firm commitments
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for all of the Project’s ground floor space from individual retailers. The
Commission finds that the Applicant’s commitments regarding ground floor uses
satisfy the Public Benefit Criteria even if the individual retail uses are not yet
known. CBCC would like to see “locally-owned, community-serving retail and
services.” (Ex. 39.) The Commission notes that the Applicant has committed to
providing exactly those uses on the Project’s ground floor. CBCC also objected to
the potential expiration of the Project’s commitment to a “diner” and performing
arts uses if those uses cannot be located within, respectively, two and five years
following the issuance of a certificate of occupancy for the Project. The
Commission finds that the “sunset” concept in the Applicant’s ground floor use
commitment appropriately balances the need to provide a strong incentive for the
Applicant to deliver the proposed uses while also not indefinitely leaving valuable
ground-floor retail space vacant. Neither the Applicant, nor this Commission, nor
any neighborhood groups wants to see ground-floor vacant space for an extended
or indefinite period of time. Vacant ground floor spaces undermine street level
vitality. The Applicant’s commitment to engage in regular dialogue with the ANC
regarding retail uses during build out provides a further effective safeguard.
Notwithstanding CBCC’s concerns, the Commission sees no reason to believe that
the Project’s ground floor use proffers do not satisfy the Public Benefits Criteria;
(b)

Location of Affordable Units: SWAG noted that the Project’s affordable units were
initially concentrated around the enclosed courtyard. As noted above, the Applicant
revised the location of the Project’s affordable units after the Public Hearing,
addressing SWAG’s concern. In addition, SWAG is simply wrong that the
courtyard is the “less sunny” side of the building. The courtyard side of the building
is south-facing and therefore the more sunny side of the building (because the sun
traces an arc from east to west in the southern sky). Finally, the only level of the
Project without affordable units is the penthouse level, and not, as SWAG suggests,
the upper floor and the penthouse. All residential stories of the Project contain
affordable units. The location of affordable units on all of the floors of the Project
except for the penthouse is not prohibited (indeed it is not addressed at all) under
the D.C. Human Rights Act. The Zoning Regulations prohibit concentrating
affordable units on any one floor, but such regulations do not require locating any
affordable units in a penthouse. Indeed, the Commission’s practice has been to
allow no affordable units on the penthouse or top floor, recognizing that the
premium rents from those floors support and subsidize affordable housing on lower
levels as well as other benefits. By providing affordable units up to and including
the top floor, the Project goes beyond the Commission’s standard practice. More to
SWAG’s concern: the residents of the Project’s affordable units will in no way have
a “lesser experience” than the residents of the Project’s market-rate units. The
Project’s affordable units and market-rate units will all have comparable interior
finishes and fixtures, equal access to amenities, and are allocated throughout the
building so that the affordable units are not distinguishable from the market-rate
units. On the whole, nothing SWAG raises on this point that has gone unaddressed
by the Applicant undermines the Commission’s findings that the Project’s
affordable housing satisfies the Public Benefits Criteria;
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(c)

Duration of Affordability Restriction: In a critique that implicitly seeks to
undermine the value of the Project’s affordable housing benefit, SWAG asserts that
all of the proffered affordable units expire over time. (Ex. 37.) SWAG’s
characterization of the affordable housing benefits “expiring” over time is
misleading. The Project’s affordability proffer lasts only 99 years because that is
the term of the ground lease under which the Applicant controls the Property. The
Project’s 99-year affordability restriction is co-terminus with the period of private
control. If the District wishes to extend the period of private control beyond 99
years, it could similarly extend the affordability controls. The District’s action with
respect to the Project’s affordability restriction after it reverts to District control is
a public policy decision. Moreover, the 99-year period of affordability proffered as
part of the Project greatly exceeds the 20-year period required under the Waterfront
Station PUD. That 20-year period, which is the period binding on the Project as
vested under a first-stage PUD, and not the IZ period of control, is the appropriate
baseline for comparison. The Commission finds that the Project’s affordable
housing proffer complies with the Public Benefits Criteria;

(d)

Affordability Program in Waterfront Station PUD: SWAG raises objections with
the affordability program in other buildings under the Waterfront Station PUD,
perhaps in an effort to call into question the value of the Waterfront Station Public
Benefits. The Commission notes that these other buildings are not before the
Commission in this proceeding. The Northwest Building that SWAG cites was
approved in Z.C. Order No. 02-38D and the M Street, S.W. projects that SWAG
cites in Z.C. Order No. 02-38I, and neither are before the Commission now. The
affordable housing benefit in the Waterfront Station PUD was allocated among the
multiple residential buildings on the overall site. Whether the Commission’s
approval of the allocation of affordable units to the Northwest Building was in error
or not, it is not redressable now as part of this proceeding. In any event, the Project
provides more affordable housing, at deeper levels of affordability, and for a longer
period of time than originally was required under the Waterfront Station PUD. With
the approval of the Project, the total affordable housing commitment for Waterfront
Station PUD will be 13.6% of the aggregate residential gross floor area, which is
more than 1.5 times the percentage that would be required for a matter-of-right
development under the District’s Inclusionary Zoning requirements. To the extent
SWAG is objecting to the value of the Project’s Public Benefits, the Commission
strongly disagrees;

(e)

Income Limits: SWAG makes further assertions that appear directed at the level of
affordability of the Project’s units, again in an apparent attempt to impugn the value
of the affordability benefit. However, SWAG gets the facts incorrect, so this
allegation can be easily dismissed. SWAG asserts that the Project is “an exclusive
community for single professionals making $45,000+” and its citation “to the
housing cost floor of $1200/month,” an assertion that is demonstrably false:
x

All of the affordable units in the Project are subject to an income maximum
rather than an income minimum as SWAG suggests;
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18

x

A household occupying one of the Project’s 30% MFI one-bedroom or
studio units could earn a maximum income of $24,600 if an individual or
$28,150 if a couple under DHCD’s current income limits. SWAG
confusingly cites “$45,000+” as the minimum income;

x

The maximum income for any of the Project’s affordable units is $58,600
under DHCD’s current income limits for a two-bedroom unit affordable at
50% MFI;

x

Similarly, incorrect is SWAG’s assertion that $1,200 per month is the
“housing cost floor.” Rather than a floor, the maximum monthly rental for
the Project’s affordable units is $1,280 monthly under DHCD’s current
rental limits; and

x

Notwithstanding the confusing and incorrect statements from SWAG, the
Project’s affordable housing is a meaningful public benefit that satisfies the
Public Benefit Criteria;

(f)

Affordable Commercial Space: SWAG notes that there is “no proffered affordable
commercial space or conditions to work with local Ward 6 small businesses, or
with Ward 6 organizations to access affordable incubator/retail space in perpetuity
on the ground floor.” The Waterfront Station PUD does require that the Project
(like other phases of the Waterfront Station PUD) undertake reasonable efforts to
provide space for small and local businesses and 2,500 square feet of the Project’s
ground floor must be dedicated to such uses. 18 It is true that there is no
affordable/incubator commercial space requirement for the Project. The
neighborhood-serving ground floor uses requirements and benefits were
established in part during the first-stage PUD and more recently in consultation
with the ANC. SWAG is effectively encouraging additional public benefits. The
Commission finds that additional benefits are unnecessary given the already robust
package of Public Benefits. The Project’s Public Benefits reflect the community’s
desires and satisfy the Public Benefit Criteria, notwithstanding SWAG’s lack of
participation in determining such benefits;

(g)

Applicant Contribution to Funds for Community Emergencies: At the Public
Hearing, SWAG asked whether the Applicant could reserve space or a fund for
Southwest residents who experience an emergency like the fire that occurred at the
Arthur Capper senior houses. The Applicant provided evidence that its affiliates
have already made these types of contributions outside of the PUD process. As
noted in the Post-Hearing Submission, affiliates of the Applicant have been
collaborating with DCHA to provide units for displaced seniors with vouchers from
Arthur Capper Carrollsburg at The Wharf and The Banks, two residential buildings

To SWAG’s point about limiting such spaces to Ward 6 businesses and organizations specifically, such a restriction
would arguably run contrary to the D.C. Human Rights Act, which generally prohibits such discrimination on the
basis of Ward. D.C. Code § 2-1401.1. The Project’s small business benefits are available to all District businesses.
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controlled by the Applicant’s affiliates although the Applicant does not seek to
proffer these prior contributions as public benefits; and (Ex. 47C.)
(h)

114.

Anecdotal Information about The Wharf: Mr. Williams alleged that some
households encountered troubles renting units at The Wharf, a separate
development in Southwest DC that is owned by affiliates of the Applicant. In the
Post-Hearing Submission, the Applicant provided information about its record of
renting affordable units at The Wharf. Weighing the non-particularized statement
from Mr. Williams against the Applicant’s Post-Hearing Submission regarding
leasing activities at The Wharf, the Commission finds that there is no reason to
believe that the Applicant cannot or is unlikely to deliver on its obligations with
respect to affordable housing benefits in the Project.

Accordingly, the Project satisfies the PUD Evaluation Standards.

Consistency with the First-Stage PUD
115.

In addition to reviewing the Application against the PUD Evaluation, the Commission must
review the Application against the Waterfront Station PUD. In general, the Commission
must grant approval to any second-stage PUD application that it finds in accordance with
the first-stage approval. (11-X DCMR § 309.2.) As noted above, the Project is in
accordance with the parameters established in the Waterfront Station PUD and is consistent
with the Conditions of that order.

116.

However, SWAG argues that the Project is inconsistent with the first-stage PUD. SWAG
is ultimately incorrect on this point, but its concerns are worthy of careful scrutiny:
(a)

Alleged Height and Height Act Deficiencies: SWAG avers that the Project “cheats
the DC Height Act.” (Ex. 37.) This is incorrect. The maximum point of the Project’s
roof or parapet is at an elevation of 133 feet. (Ex. 22G.) The height of the Project
(i.e., the vertical distance from the measuring point on the ground to the highest
point of the roof or parapet) is approximately 114 feet. (Id.) The Commission finds
no error in measuring the Project’s height from M Street, S.W. given (i) the
Project’s history as part of the Waterfront Station PUD, which expressly
contemplated that all buildings constructed under that PUD use M Street, S.W. for
a measuring point, and (ii) the text of § 2521.1(h) which provides for specific
changes to the Zoning Regulations for all building in Square 542;

(b)

Other Alleged Modifications of Waterfront Station PUD: SWAG alleges that the
Project has been modified in several ways relative to the approvals under the
Waterfront Station PUD. (Ex. 37.) Once again the Commission finds to the contrary
of SWAG’s assertions:
x

SWAG alleges the Project now maximizes the building footprint and
eliminates side and rear yards. The Project actually covers slightly less of
the Property than the “Northeast Building” (the name of the Project under
the Waterfront Station PUD) was proposed to cover in the Waterfront
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Station PUD. Both the original Northeast Building and the Project included
open space for what is now called the “Private Drive” but the Northeast
Building was shown as constructed to the lot line on both the east and west
boundaries of the parcel. That is, the Northeast Building originally had no
side yards, whereas the Project adds side yards to widen the sidewalk and
improve the pedestrian experience along both adjacent public streets. The
Project’s required side yard relief is necessary to provide side yards, not
because it is not providing side yards;

(c)

19

x

The Project also does not eliminate a previously required rear yard. Rather,
small portions of some balconies on only some floors of the Project
encroach into the required rear yard, which is at least as deep, and in some
instances deeper, than was contemplated in the first-stage PUD. These
balconies are architectural details not contemplated during the first-stage
PUD process because such details are typically not added until a
second-stage PUD;

x

SWAG alleges the Project’s “brings the wings of the building to encroach
in on the courtyard” as though this were a change. It is not. The Northeast
Building, like the Project, also showed “wings” wrapping the courtyard.
The Project adds articulation to all three public facing façades and to the
courtyard, but does not change the form or massing approved in the
first-stage PUD. Rather the first-stage PUD established the massing and
orientation of the building and the second-stage PUD establishes the
architectural details.19 The Project’s articulation constitutes final building
detailing properly incorporated at the second-stage of the PUD process; and

x

Finally, SWAG complains that the allocation of the Project’s affordable
units is inconsistent with the first-stage PUD. This is incorrect because the
first-stage PUD did not specify any allocation of units within any of the
buildings in Waterfront Station; and

The Commission finds that the Project is fully in accordance with the Northeast
Building approved as part of the first-stage PUD and that the Project includes
appropriate detailing and articulation that is only shown for the first time during the
second-stage PUD process.

Compare 11-X DCMR § 302.3(a) (describing a first-stage PUD as “a general review of . . . the appropriateness,
character, scale, height, mixture of uses, and design of the uses proposed”) with id. § 302.3(b) (describing a
second-stage PUD as “a detailed site plan review to determine transportation management and mitigation, final
building and landscape materials”).
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Family-Sized and Three-Bedroom Apartment Units
117.

The Commission, the ANC, SWAG, and others raised questions about the Project’s lack
of units containing three or more bedrooms.20 The Project’s purported lack of family-sized
housing and its lack of three-bedroom units are related, though separate, concerns, and the
Commission reviews them independently because the latter has merit as a concern of the
Project, whereas the former does not. These questions implicate elements of the Project’s
consistency with the Comprehensive Plan as well as its potential impacts and its package
of Public Benefits. Given the overlapping nature of this issue, the Commission addresses
it separately here.

118.

Family-Sized Housing. The Commission finds that the Project contains a substantial
amount of “family”-sized housing. The Commission considered concerns from the ANC,
SWAG, and others who would like to see in Southwest DC the development of housing
units large enough to allow families with children to move into and/or remain in the
neighborhood. The Project positively addresses those concerns: it contains a total of 90
two-bedroom units, 28 of which are reserved as affordable (14 at 50% AMI and the other
14 at 30% AMI). Two-bedroom units, especially those with an additional “den,” of which
there are 10 in the Project, are sufficiently large to accommodate families with one or two
children. Five of the 10 two-bedroom plus den units are affordable, and are therefore
reserved as affordable at a disproportionately greater percentage. Thirty percent of the
Project’s net residential floor area is devoted to family-sized units, a percentage that the
Commission determines is substantial. Moreover, the Project’s two-bedroom units are also
slightly larger than typical two-bedroom units in the marketplace and therefore provide
additional space for families. For instance, the Project’s two-bedroom units are on average
1,063 square feet. Comparable nearby new buildings have two-bedroom units averaging
861 square feet to 1,178 square feet. None of the ANC, SWAG, or any other opponent
cited any authority defining “family-sized” units as only those units containing three- or
more bedrooms. The Commission is not aware of any authority establishing such a
definition, as it arguably would be contrary to federal fair housing law to exclude families
with children from units with two-bedrooms. The Commission therefore finds that there is
no meaningful dispute that the Project contains units sufficiently large so as to
accommodate families with children, and indeed the Project contains more than two-dozen
affordable (and many deeply affordable) units capable of doing exactly that.

119.

Three-Bedroom Units. The Project does not contain any three-bedroom units
notwithstanding the request from the ANC and others that the Project be revised to include
three-bedroom units. While the Commission agrees with the ANC, SWAG, CBCC, Mr.
Williams, and Ms. Rodney that three-bedroom units are a benefit, the Commission does
not believe that three-bedroom units are necessary here given the quality and quantity of
other public benefits, including in particular the amount and depth of affordable housing.
(See 11-X DCMR § 305.5(f)(3).) Furthermore, the lack of three-bedroom units does not
cause the Project to run afoul of the Comprehensive Plan or any other adopted policy
applicable to the Property. The lack of three-bedroom units does not cause any

20

Sometimes these concerns were phrased as a lack of “family-sized” housing in the Project. (See, e.g., Ex. 37 at 1.)
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unacceptable impacts, it does not void the Project’s commendable Public Benefits, and it
does not violate the approval in the first-stage PUD or any procedural requirement. On
balance, the Applicant has compelling reasons for not providing three-bedroom units, and
after carefully weighing all of the evidence and evaluating the argument, the Commission
sides with the Applicant.
120.

21

Comprehensive Plan Analysis. While there are meritorious policy arguments for threebedroom units, there is no evidence that the Project is required, pursuant to any law or
regulation binding on the Project, to provide three-bedroom units. In the absence of any
binding law or regulation, the Commission looks to policy guidance regarding the design
of the Project’s units. On this point, the Commission finds arguably competing policies. In
sum, the Commission resolves this issue in favor of the Applicant and finds that the Project
is not inconsistent with the Comprehensive Plan with respect to its lack of three-bedroom
units. Mindful of its obligation to weigh and reconcile competing policy objectives in
determining whether the PUD is not inconsistent with the Comprehensive Plan as a
whole,21 the Commission makes these subsidiary findings with respect to three-bedroom
units:
(a)

The Argument for Three-Bedroom Units. The desire of the ANC, SWAG, and
others for three-bedroom units is moored to an articulable and adopted public policy
document: the Comprehensive Plan’s Housing Element. In particular, as cited by
SWAG, Housing Element Policy H-1.3.1 encourages the provision of housing units
for families with children through, among other things, construction of three- and
four-bedroom apartment units. (10-A DCMR § 505.6.) Concededly, the Project
does not directly advance this objective by providing three- or four-bedroom units.
However, that is not the end of the analysis;

(b)

Policy H-1.3.1 Does Not Require Three- and Four-Bedroom Apartment Units.
Policy H-1.3.1 is not so tightly prescriptive so as to limit compliance therewith to
the provision of only three- and four-bedroom apartment units. Rather, H-1.3.1 has
broader aims than merely the production of three- and four-bedroom apartment
units, and such broader objectives become clear when Policy H-1.3.1’s reference
to three- and four-bedroom apartment units is reviewed in context:
x

Policy H-1.3.1 reads in full: “Provide a larger number of housing units for
families with children by encouraging new and retaining existing single
family homes, duplexes, row houses, and three- and four-bedroom
apartments”; (Id.)

x

The overriding intent of this policy objective is captured in the first half of
the sentence: provision of “housing units for families with children.” As
noted above, there is no real dispute that the Project accomplishes this

See Friends of McMillan Park v. District of Columbia Zoning Comm’n., 149 A.3d 1028, 1034 (D.C. 2016); D.C.
Library Renaissance v. District of Columbia Zoning Comm’n., 73 A.3d 103, 126 (D.C. 2014) (noting that the Court
of Appeals “recognize[s] that the Commission may balance competing priorities in order to evaluate whether a
project would be inconsistent with the Plan as a whole”) (emphasis added).
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overall objective: the Project indisputably contains apartment units large
enough to accommodate families with children;

(c)

x

Following the broad statement of the goal of providing housing units for
families with children, the second half of H-1.3.1 sets forth the many
different ways that it can be satisfied. First, it can be satisfied through
constructing “new” housing units or “retaining existing units”. Second, it
can be satisfied through a non-exhaustive list of housing types, viz. “single
family homes, duplexes, row houses, and three- and four-bedroom
apartments.”;

x

The Commission must presume that the list of housing types recited as
compatible with “family-sized housing” is intended to be non-exhaustive
because, for instance, five-bedroom units would certainly satisfy the
overriding intent but are not included in the list. That is, the list of housing
types provided in this objective are intended to be illustrative and are not
rigidly prescriptive. There are numerous ways to satisfy the overriding
objective of “housing for families with children” and some of those ways
are not expressly listed out; and

x

Therefore, the Commission reads that the intent of this objective can be
satisfied through two-bedroom units (and two-bedroom plus den units) even
if such smaller units do not advance this objective as far as would three- or
four-bedroom units. That is, the Project is not inconsistent with H-1.3.1’s
overriding objective of providing “housing units for families with children”
because it contains 90 two-bedroom units, even if the Project does not
include three- and four-bedroom units as H-1.3.1 cites as examples of ways
to achieve consistency with such objective;

The Project’s Housing is Not Inconsistent with the Comprehensive Plan as a Whole.
The operative standard of review for the Commission’s analysis of a project’s
consistency with the Comprehensive Plan is whether the project is not inconsistent
with the Comprehensive Plan as a whole. The Comprehensive Plan “reflects
numerous occasionally competing policies and goals,” and it is up to the
Commission to “balance competing priorities in determining whether a PUD is
consistent with the Comprehensive Plan as a whole.” (McMillan at 1034.) Insofar
as Policy H-1.3.1 calls for larger units, it is precisely the type of policy that operates
in a loose tension with other policies that call for a greater number of units: (See,
e.g., 10-A DCMR § 504.7 (i.e., Policy H-1.2.2: [Affordable Housing] Production
Targets).)
x

That is, the Project contains only 370,257 square feet of gross floor area
capable of being devoted to housing given the volumetric constraints
imposed on the Property through the Zoning Regulations. That total gross
floor area can be divided in many different ways, but the Applicant elected
to divide such area to provide a greater overall number of units rather than
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to provide larger, albeit fewer units. The Project’s 370,257 square feet of
residential floor area could be reconfigured to provide for larger units but
doing so would reduce the overall number of units;

(d)

x

In this way, policies H-1.3.1 and H-1.2.2 operate in some tension: H-1.3.1
encourages larger units, H-1.2.2 encourages a greater number of units. In a
fixed amount of space, it becomes necessary to choose one over the other.
As described above, the Project is not inconsistent with H-1.3.1 even if it
does not reach the outer bounds of what such policy objective encourages;
and

x

Given the Project’s consistency with other Comprehensive Plan elements
that cannot be fully reconciled with H-1.3.1, the Commission finds that the
Project is not inconsistent with the Comprehensive Plan “as a whole”.

The Project’s Housing is Fully Consistent with “Other Adopted Public Policies and
Active Programs Related to the [Property].” Even if the Commission assumes
arguendo that the Project’s lack of three-bedroom makes it per se inconsistent with
Policy H-1.3.1 (although for the reasons given above, it does not), that is not the
end of the analysis. Rather, the relevant standard for the Commission is whether
the Project “is not inconsistent with [as a whole] the Comprehensive Plan and with
other adopted public policies and active programs related to the subject site.”
(11-X DCMR § 304.4(a) (emphasis added).) There are other adopted public policies
related to the Property specifically that override the general District-wide objectives
of the Comprehensive Plan’s Housing Element:
x

The Applicant’s decision about the division of the Project’s floor area was
made in consultation with and subject to approval from the Mayor (through
DMPED) and the D.C. Council, both of which affirmatively acted to select
the Applicant and this Project, including, specifically the number of units
and the mix of affordable and market-rate units. The executive and
legislative branches reasonably concluded that the Project should provide
an overall greater number of units even at the cost of not providing units
with three or more bedrooms;

x

Given that this adopted public policy decision was made together by the
executive and legislative branches for this Project specifically, the
Commission cannot conclude that the Project runs contrary to Section
304.4(a). Instead, given the specificity of the Project and the public policy
deliberations made with respect to it by the executive and legislative
branches, the Commission is inclined to weigh more heavily the parcelspecific considerations of the Project over the general District-wide
objectives of the Housing Element;

x

Along those same lines, the specific determinations about the Project made
by DMPED and the Council are more recent than the more general policy
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objectives set forth in the Comprehensive Plan, which objectives are at this
point more than 12 years old. The Commission is inclined to weigh more
heavily more recent policy guidance over older policy guidance, just as it is
inclined to weigh more heavily specific policies over general ones; and
x

(e)

121.

Therefore, the Project does not run counter to the requirements of
§ 304.4(a), given the recent executive and legislative approval for the
specific unit mix and unit sizes proposed for the Project;

The Project’s Mix of Units and Unit Sizes is Logically Connected to its Context.
Peering behind the imprimatur of reasonableness in the policy determination from
DMPED and the Council as to the Project’s unit mix, the Commission finds that
there are strong justifications for skewing the Project’s unit mix towards a greater
number of smaller units rather than a lesser number of larger units. That is,
notwithstanding a desire for three-bedroom units in the District generally, the
Project specifically is on sound footing with respect to unit size and mix because
of its proximity to transit and the demographics of Southwest DC:
x

First, the Project’s proximity to the Waterfront Station Metrorail stop
counsels toward providing a greater number of smaller units so as to
increase, as much as is reasonable, the number of households that live near
transit. This is the urban planning underpinning for transit-oriented
development; and (See, e.g., 10-A DCMR §§ 306.11, 309.15, 403.1; Ex.
2L.)

x

Second, the Project’s mix of units also reflects the demographics of
Southwest DC, which continues to show much smaller household sizes and
lower percentages of households with children relative to other parts of the
District. For instance, information provided to DMPED in a report prepared
in 2015 by the Urban Institute and introduced into the record by the
Applicant, showed that there were on average 1.7 people per household in
the “Waterfront” cluster of Ward 6 (i.e., the majority of Southwest) and that
only 10% of the households in such cluster had children. These are among
the lowest averages in the District. (Ex. 47G1.) Further, households of one
and two people, the demographic most likely to inhabit the Project’s studio
and one-bedroom units, are growing faster than any other household size.
(Id.) With this demographic context, the Project’s provision of primarily
studio and one-bedroom units is entirely rational and consistent with the
neighborhood’s current character and predominant needs. The Commission
therefore finds that the Project’s mix of units, which comports to the
prevailing demographic character of Southwest DC.

Three-Bedroom Units: Potential Adverse Displacement Impacts. SWAG alleges that such
lack of three-bedroom units could result in displacement or other adverse impacts to the
housing market. SWAG implies that the Project could have adverse impacts in the form of
“increasing displacement impacts . . . on the surrounding community’s existing affordable
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housing.” (Ex. 37.) Apart from providing an anecdote that undercuts its argument (that is,
SWAG’s example of Mr. Lee, who is looking for a studio unit), SWAG does not provide
any evidence of these impacts beyond conjecture or bare assertion and does not provide
any explanation for the connection between the Project and the stated concern. For all the
reasons given above, the Project’s mix of housing and addition of new housing is much
more likely to have net positive benefits on the housing market. The Property’s vacant
condition today undercuts any credible argument that the Project will have adverse
displacement impacts. SWAG notes that the Project does not replace any of “Ward 6’s
threatened public housing so to mitigate any future public housing resident displacement
and gentrification.” SWAG has failed to produce any evidence that the Project creates any
discernible impact on public housing in Ward 6 that would necessitate any such
mitigation.22 In sum, the Commission disagrees with SWAG and instead finds that the
Project is highly unlikely to have any adverse impacts with respect to displacement of
existing residents.
122.

Three-Bedroom Units: Public Benefits Package. It is true that the Commission considers
three-bedroom units to be public benefits under § 305.5 of Subtitle X and the Commission
would likely consider the Project’s Public Benefits package to be stronger if it contained
three-bedroom units. However, the Commission rules prohibit it from compelling specific
benefits. (11-X DCMR § 305.11.) The Commission may deny a PUD only if the proffered
benefits do not justify the degree of development incentives requested. (Id.) That is hardly
the case here. The Project’s overall package of Public Benefits more than adequately
justifies the Development Incentives, and it is not at all a close call.

123.

Alleged Lack of Adequate Agency Reports. SWAG raised concerns about the lack of
reporting by District agencies to the Commission. SWAG raised concerns about the lack
of reporting from District agencies generally, identifying DHCD in particular as one
agency that, in SWAG’s view, should have reported on specific aspects of the Project.23 In
sum, further reports are unnecessary: the Commission is the expert decision maker on
matters of land use planning and policy in this proceeding and does not require input from

22

Although the burden of proof is on the Applicant to provide evidence that allows the Commission to conclude that
the Application satisfies the PUD Evaluation Standards and the PUD Requirements, if an opponent wishes to allege
that the Project causes an adverse impact, such opponent must provide more than a bare assertion of that impact.
The Commission cannot make findings on conjecture and speculation but instead must base its findings on more
than a mere scintilla of evidence. That evidentiary threshold applies to project opponents as well as the Applicant
even if the Applicant carries the burden of proof in satisfying the regulatory requirements for a PUD.

23

SWAG also raised related concerns about the purported lack of agency reporting in general being “fatal.” (Ex. 37).
For example, SWAG incorrectly states that the record lacks studies related to pedestrian safety. Such studies are
included in the CTR and DDOT report and further addressed in the Applicant’s CMP and follow-up commitments
related to DDOT’s Safe Routes to School program. (Ex. 15A, 22E, 25.) SWAG also asserts that the record lacks
studies as to environmental impacts, infrastructure impacts, public service community facilities overcrowding and
the like. Again SWAG is incorrect as environmental and infrastructure assessments were included in the Applicant’s
initial filing and in subsequent filings. (Ex. 2I, 15A, 22E.) For the reasons given here, SWAG’s and the PTA’s
concerns about the lack of agency reports is not problematic.
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other District agencies in order to make a decision. Often the Commission welcomes
reports with input from other agencies, but it does not require it:

124.

(a)

The Commission Does Not Require Agency Reports to Approve a PUD. The Court
of Appeals has recently re-affirmed that agency reports are not a pre-requisite to
the Commission approving a PUD; and24

(b)

DHCD has Provided a Written Report and Further Reporting is Unnecessary.
Notwithstanding that a report from DHCD is not a requirement, DHCD provided
written comments to OP in satisfaction of the reporting provisions of the Zoning
Regulations and directly addressed the Project’s affordable housing commitment.
Further reporting from DHCD is not necessary. The Commission does not require
DHCD to determine whether the Project’s units (affordable or otherwise) are
capable of accommodating families. The Commission finds that the Project’s units
can accommodate families, including families with children. SWAG also
encourages DHCD’s further participation because it allegedly has information or
data germane to the Project’s putative displacement impacts. The Applicant
provided the requested data, which was contained in a report commissioned by
DMPED. Further reporting from DHCD is not necessary.

On balance and having reviewed the weight of the evidence in the record before it, the
Commission finds that the Project’s mix of unit sizes satisfies the PUD requirements
generally and does not disturb the Commission’s findings with respect to the PUD
Evaluation Standards. The Project provides housing units sufficient to accommodate
families with children. The Project’s lack of three-bedroom units is not inconsistent with
the Comprehensive Plan and with other adopted public policies and active programs related
to the Property and does not result in any unacceptable impacts on the surrounding area.

PUD Balancing Test
125.

24

As set forth in the Zoning Regulations, the Commission must evaluate and grant or deny
a PUD application according to the standards of § 304 of Subtitle X. The Applicant has
the burden of proof to justify the granting of the Application according to such standards.
(11-X DCMR § 304.2.)

A common thread in complaints by SWAG and related groups is that the Commission has erred by not hearing from
DHCD or other District agencies, often citing 11-X DCMR § 308.4 (“[OP] shall coordinate review of the application
and prepare an impact assessment of the project, which shall include reports in writing from relevant District of
Columbia departments and agencies, including, but not limited to, [DDOT] and [DHCD].”) The Court has recently
confirmed that such a report is not a requirement of a PUD. (See Shickler v. District of Columbia, No. 17-AA-496
(D.C. Feb. 7, 2019) “In this case, the relevant agencies were solicited for comment, and many of them either wrote
reports or participated in meetings throughout the process. The fact that some did not submit reports is not enough
to undermine a decision of the Commission that is otherwise supported by substantial evidence.”) (internal citations
omitted).)
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126.

The Commission’s findings in relation to a PUD must be supported by substantial
evidence. (See Howell v. District of Columbia Zoning Commission, 97 A.3d 579 (D.C.
2014).) The Commission finds that the Applicant has satisfied the relevant evidentiary
threshold to carry its burden of proof in the instant proceeding. The Applicant has provided
multiple filings containing volumes of evidence all relevant to this proceeding and
proffered three expert witnesses each of whom presented credible testimony at the Public
Hearing. (See Ex. 2, 13, 14, 15, 15A, 22, 34, 35, 36, 47 [plus exhibits thereto]; Tr. 2 at
11-20, 40, 46-58, 150-163.) The Commission, in its reasonable determination, accepts
such filings and expert testimony as containing evidence adequate to support the findings
contained herein.

127.

Pursuant to Subtitle X § 304.3, in deciding on the Application, the Commission has,
according to the specific circumstances of the Application, judged, balanced, and
reconciled the relative value of: (i) the Public Benefits and other amenities offered as part
of the Project, (ii) the Development Incentives requested by the Applicant (where,
pursuant to Subtitle X § 303.12, the requested Map Amendment is a type of PUD
incentive), and (iii) any potential adverse effects (collectively, the “PUD Balancing Test”):
(a)

The Public Benefits Are Numerous and of a High Quality. In sum, the Project
provides the numerous and high quality Public Benefits, which satisfy the Public
Benefits Criteria. A full accounting of the quality of the Public Benefits is provided
above; (See FF 106-114.)

(b)

The Development Incentives Are Comparatively Minor and Appropriately Granted
in Light of the Public Benefits. The Commission finds that the Applicant requests
comparatively minor Development Incentives for the Project. The Project’s
individual Development Incentives are described above. (See FF 49-51.) The most
significant, by far, of the Development Incentives is the Map Amendment, which
allows the Applicant to construct the Project to a higher density and greater height
than is possible as a matter of right. However, the Map Amendment was previously
approved as part of the Waterfront Station PUD and is not inconsistent with the
Comprehensive Plan. The Commission previously determined that the Waterfront
Station Public Benefits more than justify the Map Amendment. The only
Development Incentives before the Commission now are the Zoning Relief and
Ground-Floor Flexibility. The Design Flexibility was also previously approved to
a greater extent than contemplated here. The Zoning Relief and Design Flexibility,
to the extent updated here, underlie and indeed make possible the Project’s superior
architecture and design, which alone justify the Zoning Relief. Other Project Public
Benefits (e.g., the uses of special value) justify the Ground-Floor Flexibility.
Finally, the Project Public Benefits, particularly the provision of so much housing
and affordable housing at levels far below and to a much greater extent than
required in the Waterfront Station PUD more than adequately account for any
potential adverse effects of the Project;

(c)

Any Potential Adverse Effects of the Project are Appropriately Mitigated or
Outweighed by the Public Benefits. The Project’s potential adverse impacts are
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listed above. (See FF 95-105.) As this Commission found in response to each
individual articulated concern or objection to the Project, these potential adverse
effects are either capable of being mitigated or appropriate in light of the Public
Benefits; and
(d)

128.

The Public Benefits Together Outweigh the Project’s Potential Adverse Effects and
Justify the Development Incentives. The Commission returns to a familiar point in
its review of the record in this proceeding: the Project adds much needed housing,
including significant amounts of affordable housing and family-sized housing and
provides numerous additional Public Benefits. The Project’s modest potential
adverse effects—traffic, shadow, and construction period impacts, along with the
highly attenuated impacts to Amidon-Bowen resulting from the inclusion of
AppleTree—are all more than justified by the Project’s provision of such a
significant amount of affordable housing, the outdoor Play Area and other Public
Benefits. These items are the crux of the Project’s trade-off for the reasonable
Development Incentives sought through the Application and more than compensate
for any possible adverse effects of the Project.

The Commission finds that the Applicant has responded fully and satisfactorily to each
material contested issue raised in this proceeding.25 The Commission has reviewed the
record, identified the circumstances of the Application, the Property, the Project and the
surrounding area, and balanced, reconciled, and judged the Public Benefits against the
Development Incentives and potential adverse effects. In sum, the Commission finds that
the Project satisfies the PUD Balancing Test.
CONCLUSIONS OF LAW

Procedural and Jurisdictional Conclusions
1.

A PUD application must adhere to certain procedural requirements. (11-X DCMR § 307.1;
11-Z DCMR §§ 205, 300, 400-08, 600-06, 700-707.) The Commission must hear any PUD
in accordance with the contested case procedures its Rules of Practice and Procedure.
(11-X DCMR § 300.3.) The Commission has found and hereby concludes: (i) the
Application satisfies the PUD application requirements, and (ii) the Applicant, the Office
of Zoning, OP, and this Commission have satisfied the applicable procedural requirements,
including the applicable notice requirements of the Zoning Regulations. (FF 1-19.)

2.

The minimum area included within a proposed PUD must be no less than 15,000 square
feet and all such area must be contiguous. (11-X DCMR § 301.) The Application satisfies
these minimum area and contiguity requirements. (FF 20, 87.)

25

See Wheeler v. D.C. Bd. of Zoning Adjustment, 395 A.2d 85, 89 (D.C. 1978); see Lee v. D.C. Zoning Comm’n, 411
A.2d 635, 638 (D.C. 1980) (“[A]n issue is not necessarily “material” simply because evidence was presented on the
point at the hearing.”). The Court of Appeals has articulated the standard by which a contested issue in a PUD
becomes “material”: a material contested issue is one that the Commission must consider as part of its decisionmaking process. (See Daro Realty v. D.C. Bd. of Zoning Adjustment, 581 A.2d 295, 303 (D.C. 1990).)
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3.

The Application is subject to compliance with the D.C. Human Rights Act of 1977, as
amended, D.C. Official Code § 2-1401.01 et seq. (the “Act”). The Conditions of this Order
require that the Project and the Applicant comply with the Act.

Evidentiary Standards
4.

The Applicant has the burden of proof to justify the granting of the Application according
to the PUD and map amendment standards enumerated above. (11-X DCMR §§ 304.2,
500.2.) The Commission’s findings in relation to a PUD must be supported by substantial
evidence. (See Howell v. District of Columbia Zoning Comm’n., 97 A.3d 579 (D.C. 2014).)
Substantial evidence is defined as “such relevant evidence as a reasonable mind might
accept as adequate to support” the conclusions contained herein. (D.C. Library
Renaissance Project v. District of Columbia Zoning Comm’n., 73 A.3d 107, 125 (D.C.
2013).) The Applicant’s filings, testimony, and expert witness presentations are credible
and thorough and reasonably adequate to support the Commission’s analysis and
conclusions contained herein. (FF 126.) Accordingly, the Applicant has provided
substantial evidence to demonstrate that the Project satisfies the relevant PUD evaluation
standards and has carried its burden of proof sufficiently to allow the Commission to
approve the Application.

5.

The Commission is required under § 13(d) of the Advisory Neighborhood Commissions
Act of 1975, effective March 26, 1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10(d))
to give great weight to issues and concerns raised in the affected ANC's written report.
Great weight requires the acknowledgement of the ANC as the source of the
recommendations and explicit reference to each of the ANC’s concerns. The written
rationale for the decision must articulate with precision why the ANC does or does not
offer persuasive evidence under the circumstances. In doing so, the Commission must
articulate specific findings and conclusions with respect to each issue and concern raised
by the ANC. (D.C. Official Code § 1-309.10(d)(3)(A) and (B).)
ANC 6D’s written report listed the following issues and concerns, which are listed below.
Following each one is the Commission’s response:(Ex. 32.)
(a)

Affordable Housing: The ANC stated it was pleased that the Applicant was going
beyond its obligations required by the first stage PUD by providing deeper levels
of affordability and duration, but that it would appreciate if the Applicant would
“give some thought” to making a portion of the affordable units larger than two
bedrooms.
At the hearing, the Commission was persuaded by this concern and requested that
the Applicant consider making a portion of the affordable units larger than two
bedrooms, and report back to the Commission after it made this consideration. The
Applicant did this and reported in its March 11, 2019 post-hearing submission that
it was not possible to include three-bedroom units in the Project without reducing
the overall number of units in the Project. The Applicant stated that it was required
to provide a certain number of units by agreement with DMPED and by legislation
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authorizing disposition of the Property to the Applicant. The Applicant stated that
as a result it would not provide three or more bedrooms in the Project. The
Commission is satisfied that the Applicant considered this issue as suggested by
ANC 6D in its report;
(b)

Architecture and Materials: The ANC stated that it was pleased with the design,
particularly the balconies, but expressed that it “hopes the balcony units will be
made available, in proper percentages, as part of that number that will be set aside
for affordable housing.”
The Commission was persuaded by this concern, and at the hearing requested that
the Applicant reconsider the location of the affordable units. The Applicant did
this and submitted revised drawings with its March 11, 2019 post-hearing
submission re-allocating the location of the affordable units. The Commission is
satisfied with the revised locations of the affordable units, and that a proper
percentage of the affordable units have balconies;

(c)

Parking and Loading: The ANC stated that “parking and loading is going to be
tight at this site” and requested more information about the usage and design of the
Private Drive, clarification regarding the hours of operation of the Play Area and
the hours that it would be open to public use, and that it would “appreciate a broader
discussion from the Commission and DDOT representatives to ensure what is
planned will be adequate.”
The Commission found this advice persuasive. At the hearing, there was a robust
discussion of the parking and loading for the Project, including the usage and design
of the Private Drive, and the proposed AppleTree use. The Commission believes
this discussion satisfied the concern expressed in the ANC’s report. With respect
to the hours of operation of the Play Area, the Applicant clarified the hours of usage
in its March 11, 2019 post-hearing submission to the satisfaction of the
Commission;

(d)

Landscaping and Streetscaping: The ANC stated that it wanted more information
about the design of the Private Drive so that the paving and design will provide a
space and surface that will safely accommodate pick up and drop off of pre-school
children.
The Commission found this advice persuasive. At the hearing, there was a
discussion of the design of the Private Drive by the Project’s landscape architect
that addressed this issue. The Commission is satisfied that it addressed the ANC’s
concern;

(e)

Bicycles: The ANC stated that it was pleased there was considerable secured bike
parking in the Project. The ANC stated that it wished to be involved in discussions
regarding the location of the planned Capital Bikeshare station near the Project,
including information about demand levels.
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The Commission found this advice persuasive. In its post-hearing submission dated
March 11, 2019, the Applicant shared the information it had regarding demand
levels. The Commission is satisfied that it addressed that portion of the ANC’s
concern. The Commission notes the degree of cooperation between the Applicant
and the ANC noted in the ANC’s report and testimony and is satisfied that the
Applicant will continue to collaborate with the ANC regarding locations for the
planned BikeShare station;
(f)

Retail: The ANC expressed support of the Project’s retail plans, and that a specific
condition is included in this Order related to what is described in the conditions of
this Order as the Preferred Restaurant Use.
The Commission does not consider the advice persuasive regarding the ANC’s
suggested condition language related to the Preferred Restaurant Use because the
ANC’s language differs from what the Applicant has proffered as a public benefit
of the Project. This Order does include a condition that is similar in some respects
to the preferred condition language included in the ANC report. The Commission
believes the condition in this Order is sufficient to ensure that the Applicant
complies with its proffer of a neighborhood serving diner type restaurant with the
qualities described in FF 110(g);

(g)

Impact on the Library: The ANC expressed concern that the planned charter school
would use the library as an extension of its campus and unduly burden the library
staff and resources.
The Commission considered this advice persuasive and asked the Applicant to
address this issue at the hearing, and its post-hearing submission. The Commission
is satisfied by the response provided in the Applicant’s post-hearing submission
dated March 11, 2019 that AppleTree does not now and has no future plans to take
students to the Public Library; and

(h)

Impact of the Charter School: The ANC expressed concern about a lack of
transparency and coordination between the Applicant, AppleTree, the
Amidon-Bowen PTA and the ANC, potential adverse impacts of the charter on
Amidon-Bowen, and encouraged the Applicant to develop a community benefits
agreement with the Amidon-Bowen PTA.
The Commission considered this advice persuasive and asked the Applicant to meet
with the Amidon-Bowen PTA to attempt to address these issues and concerns. The
Applicant provided a response that addressed the issues of transparency and
coordination to the Commission’s satisfaction with its post-hearing submission
dated March 11, 2019. The Applicant developed a community benefits agreement
with the Amidon-Bowen PTA. After reaching that agreement the PTA submitted
a letter stating that it no longer opposed the Project.
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6. The Commission is also required to give great weight to the written reports of OP. (D.C.
Code § 6-623.04; 11-Z DCMR § 405.8.) The Commission has reviewed the OP Setdown
Report and OP Hearing Report, and OP Final Report and heard testimony from OP and
finds that OP supports the Application. (FF 52-54.) The Commission gives great weight to
OP’s recommendation to approve the Application and concurs with OP’s conclusions and
findings, particularly those with respect to the Project’s consistency with the
Comprehensive Plan and Small Area Plan. Because the Commission agrees with the OP’s
reports and OP’s overall conclusions, the Commission concludes it has properly granted
OP’s reports the great weight that they are due.
Consistency with the PUD Process, Zoning Regulations, and Plan
7. Pursuant to ZR16, the purpose of the PUD process is “to provide for higher quality
development through flexibility in building controls, including building height and density,
provided that a PUD: (i) Results in a project superior to what would result from the matterof-right standards; (ii) Offers a commendable number or quality of meaningful public
benefits; and (ii) Protects and advances the public health, safety, welfare, and convenience,
and is not inconsistent with the Comprehensive Plan.” (11-X DCMR § 300.1.) This
Commission concludes that the approval of the Application is an appropriate result of the
PUD process. The Project is a high-quality development that is superior to what could be
constructed on the Property as a matter of right via the underlying zoning. (See FF 86(a).)
The Commission has found that the Public Benefits are meaningful and are commendable
both in number and quality. (Id. 86(b), 111-114.) Finally, the Commission has found that
the Project does not injure but instead advances the public health, safety, welfare, or
convenience and is not inconsistent with the Comprehensive Plan. (Id. 86(c), 90-94.)
8. The PUD process is intended to “provid[e] for greater flexibility in planning and design
than may be possible under conventional zoning procedures, [but] the PUD process shall
not be used to circumvent the intent and purposes of the Zoning Regulations, or to result
in action that is inconsistent with the Comprehensive Plan.” (11-X DCMR § 300.2.) The
Commission has found that the Project generally conforms to the requirements of the
Zoning Regulations except for the few areas of articulated Zoning Relief, which are
nonetheless consistent with the intent and purposes of the Zoning Regulations. (FF 86,
127.) The Project is not inconsistent with the Comprehensive Plan. (Id. 90-94.) Therefore,
this Commission concludes that Project does not circumvent the Zoning Regulations and
is not inconsistent with the Plan.
Evaluation Standards
9.

The Commission must evaluate the Map Amendment request and approve it only if it is
not inconsistent with the Plan. (11-X DCMR §§ 500.1, 500.3.) The Commission made
extensive findings in the Waterfront Station PUD that the Map Amendment is not
inconsistent with the Plan. (FF 49-51.) This conclusion is consistent with the conclusion in
the previously-approved Waterfront Station PUD. Accordingly, the Map Amendment has
previously satisfied the relevant standard for approval and is not a contested issue in the
Application.
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10.

The Commission must grant approval to any second-stage PUD application that it finds in
accordance with the intent and purpose of the Zoning Regulations, the PUD process, and
the first-stage approval, provided such approval may be subject to conditions. (11-X
DCMR § 309.2.) The Commission concludes that the Application is in accordance with
the Zoning Purposes, the PUD process, and the Waterfront Station PUD for the reasons
stated in FF 47-48, 51, 86, and 115-116. Accordingly, the Commission concludes that it
must approve the Application subject to the Conditions of this Order. The Commission
concludes it could approve this Application on this basis alone.

11.

However, out of an abundance of caution, the Commission has reviewed and analyzed the
Application to determine compliance with all of its Planned Unit Development Evaluation
Standards. They require the Commission to evaluate whether the Application: “(a) is not
inconsistent with the Comprehensive Plan and with other adopted public policies and active
programs related to the subject site; (b) does not result in unacceptable project impacts on
the surrounding area or on the operation of city services and facilities but instead shall be
found to be either favorable, capable of being mitigated, or acceptable given the quality of
public benefits in the project; and (c) includes specific public benefits and project amenities
of the proposed development that are not inconsistent with the Comprehensive Plan or with
other adopted public policies and active programs related to the subject site.” (11-X DCMR
§ 304.4.) In deciding on the Application, this Commission must “judge, balance, and
reconcile the relative value of the public benefits project and amenities offered, the degree
of development incentives requested, and any potential adverse effects according to the
specific circumstances of the case.” (Id. § 304.3.) The Map Amendment is a development
incentive against which the Commission previously weighed the benefits of the Waterfront
Station PUD. (Ex. 2F.)

12.

The Commission concludes the Project is not inconsistent with Comprehensive Plan and
with other adopted public policies and active programs related to the subject site, for the
reasons stated in FF 90-94. The Commission also notes its earlier findings regarding the
Waterfront Station PUD’s consistency with the Comprehensive Plan, and sees no reason
to disturb those findings now. The Commission therefore concludes that the Application
complies with 11-X DCMR § 304.4(a).

13.

The Commission analyzed the Project’s impacts, and concludes that the Project does not
have any unacceptable impacts for the reasons stated in FF 95-105. The Commission
further analyzed whether it found the specific impacts of the Project to be favorable,
capable of being mitigated, or acceptable given the quality of the public benefits of the
Project in FF 95-105. In several instances the Commission did not identify whether it
found the impact to be favorable, capable of being mitigated, or acceptable given the
quality of the public benefits of the project. This is because those impacts are highly
speculative and difficult to quantify. In those instances in which the Commission did not
articulate whether an impact is favorable, or identify a mitigation in those findings, the
Commission concludes that the impact is acceptable given the quality of the public benefits
of the Project. The Commission therefore concludes that the Application complies with
11-X DCMR § 304.4(b).
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14.

The Commission analyzed the specific public benefits and project amenities of the Project.
The Commission concludes that the Project includes the Public Benefits listed in FF
109-110, all of which satisfy the Public Benefits Criteria and none of which are inconsistent
with the Plan for the reasons discussed in FF 111-113. ZR16 defines public benefits as
“superior features of a proposed PUD that benefit the surrounding neighborhood or the
public in general to a significantly greater extent than would likely result from development
of the site under the matter-of-right provisions of this title.” (11-X DCMR § 305.2.) Such
public benefits must satisfy the Public Benefit Criteria: (i) benefits must be tangible and
quantifiable items; (ii) benefits must be measurable and able to be completed or arranged
prior to issuance of a certificate of occupancy; (iii) benefits must primarily benefit the
geographic boundaries of the ANC; and (iv) monetary contributions shall be permitted only
if made to a District of Columbia government program or if the applicant agrees that no
certificate of occupancy for the PUD may be issued unless the applicant provides proof to
the Zoning Administrator that the items or services funded have been or are being provided.
(Id. §§ 305.3, 305.4.) Based on this Commission’s findings regarding the Public Benefits
as well as the Conditions of this Order, the Commission concludes that the Public Benefits
benefit the surrounding neighborhood or the District as a whole to a significantly greater
extent than would a matter-of-right development and readily satisfy the Public Benefit
Criteria. The Commission therefore concludes that the Application complies with 11-X
DCMR § 304.4(c).

15.

The Commission has judged, balanced, and reconciled the relative value of the public
benefits project and amenities offered, the degree of development incentives requested, and
any potential adverse effects according to the specific circumstances of the case, and
concludes the Application warrants approval. The Commission therefore concludes the
Application complies with 11-X DCMR § 304.3.

16.

This Commission must undertake a “comprehensive public review” of the PUD application
“in order to evaluate the flexibility or incentives requested in proportion to the proposed
public benefits.” (11-X DCMR § 300.5.) The Commission’s review of the Application has
been comprehensive. The Commission has reviewed the entire record and has identified
and examined the concerns and statements about the Project raised by the ANC, District
agencies, and Project supporters and opponents. The Commission has appropriately
considered the substantial evidence presented by the Applicant. The Commission grants
appropriate weight to the reports and testimony of the various reviewing District agencies
and the ANC. There are no items in the record that the Commission has excluded from its
consideration notwithstanding in some instances this Order does not contain precise
citation to such items. This Commission heard the Application at the Public Hearing and
followed the contested case procedures of the Zoning Regulations. The Commission has
concluded that the proposed public benefits of the Project are sufficient to justify the
flexibility and incentives. The Commission therefore concludes that it has complied with
11-X DCMR § 300.5.
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DECISION
In consideration of the above Findings of Fact and Conclusions of Law contained in this Order,
the Zoning Commission for the District of Columbia ORDERS APPROVAL of the
second-stage PUD Application subject to the guidelines, conditions, and standards set forth
below:
A.

Project Development
1.

The Project shall be constructed in accordance with the plans prepared by Torti
Gallas Urban, dated January 11, 2019 and included in the record at Ex.
22G1-22G6, as updated by the plans dated January 31, 2019 and included in the
record as Ex. 34A and by the plans dated March 11, 2019 and included in the
record as Ex. 47H1-47H2 (collectively, the “Final Plans”), modified by the
guidelines, conditions, and standards herein.

2.

The Property shall be subject to the requirements of the C-3-C Zone District
except as set forth herein or modified hereby as shown on the Final Plans. The
Project shall be constructed to a maximum height of 114 feet and as measured
from the measuring point on M Street as shown on the Final Plans. The Project
shall have flexibility from the rear yard and side yard requirements of the Zoning
Regulations as set forth in the Final Plans. The Applicant shall have the design
flexibility as follows:
(a)

To vary the location and design of all interior components, including
partitions, structural slabs, doors, hallways, columns, stairways,
mechanical rooms, and toilet rooms, provided that the variations do not
change the exterior configuration or appearance of the structure;

(b)

To vary the colors of the exterior materials based on availability at the
time of construction, provided such colors are within the color ranges
proposed in the Final Plans;

(c)

To make minor refinements to the locations and dimensions of exterior
details that do not substantially alter the exterior design shown on the Final
Plans. Examples of exterior details would include, but are not limited to,
doorways, canopies, railings, and skylights;

(d)

To vary the final number of residential units by plus or minus 10%, and
accordingly adjust the type and location of affordable units to reflect the
final unit mix of the Project, provided that the Applicant shall provide the
affordable housing set forth in Condition B.4 of this Order and shall not
modify the size and bedroom counts of the affordable units as shown in
Ex. 47H1 unless the flexibility results in larger affordable units or units
with more bedrooms, and provided further that the affordable units shall
continue to be distributed evenly throughout the building including on all
floors of the building other than the penthouse level and in roughly the
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proportion between the north and south sides of the building as shown in
Ex. 47H1;
(e)

To make refinements to the approved parking configuration, including
layout and number of parking spaces between a range of 205 to 233
parking spaces, so long as the number of parking spaces is at least the
minimum number of spaces required by the Zoning Regulations;

(f)

To vary the location, attributes, and general design of the approved
streetscape to comply with the requirements of, and the approval by, the
DDOT Public Space Division;

(g)

To vary the final streetscaping and landscaping materials on private
property within the Project based on availability and suitability at the time
of construction or otherwise in order to satisfy any permitting
requirements of DC Water, DDOT, DOEE, DCRA, or other applicable
regulatory bodies;

(h)

To vary the amount, location and type of green roof, solar panels, and
paver areas to meet stormwater requirements and sustainability goals or
otherwise satisfy permitting requirements, so long as the Project achieves
a minimum GAR of 0.2 and installs solar panels on a minimum of 3,000
square feet of roof area;

(i)

To vary the final design and layout of the mechanical penthouse to
accommodate changes to comply with Construction Codes or address the
structural, mechanical, or operational needs of the building uses or
systems, so long as such changes do not substantially alter the exterior
dimensions shown on the Plans and remain compliant with all applicable
penthouse setback requirements;

(j)

To vary the final design and layout of the indoor and outdoor residential
amenity spaces to reflect their final design and programming;

(k)

To vary the location, layout, and type of play equipment within the Play
Area;

(l)

To vary the location of the residential lobby entrance on 4 th Street, S.W.
and/or relocate the lobby entrance to the Project’s frontage on the Private
Drive to accommodate the final retail demising plan;

(m)

To vary the size and location of the theater/cultural use entrance to
accommodate the final plans for the theater use, provided that the entrance
will remain on the Private Drive; and

(n)

To vary the final design of the ground floor-frontage, including the
number, size, design, and location of windows and entrances, signage,
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awnings, canopies, and similar storefront design features, to accommodate
the needs of the specific tenants within the parameters set forth in the
Storefront and Signage Plans.
B.

Public Benefits
1.

2.

Retail Use: For the life of the Project, the Applicant will reserve 11,000 square
feet of the Project’s ground floor for uses in the neighborhood-serving retail,
general service, financial service, or eating/drinking establishment use categories
set forth in Subtitle B of the Zoning Regulations, in accordance with the
requirements of Conditions 13 and 14 of Z.C. Order No. 02-38A and to the extent
required pursuant to the LURA with respect to the Property:
(a)

For a minimum of two years after the date of issuance of the first
certificate of occupancy for the Project, the Applicant will reserve a
minimum of 1,200 square feet of the Project’s ground floor for a restaurant
use serving three meals a day with typical hours of operation beginning
not later than 7:00 a.m. (“Preferred Restaurant Use”), or other use as
approved by ANC 6D. The Applicant will ensure that the Project is
designed to accommodate kitchen equipment functions for the Preferred
Restaurant Use (e.g. exhaust systems and grease traps). After the
expiration of this period, the Preferred Restaurant Use may be used for
any other use in the retail, service, financial service, or eating/drinking
establishment use categories set forth in Subtitle B of the Zoning
Regulations; and

(b)

Following the issuance of a building permit for the Project and until
two years after the date of issuance of the first certificate of occupancy
for the Project, the Applicant will provide ANC 6D representatives with
quarterly updates on retail marketing and leasing efforts for Preferred
Restaurant Use as well as other retail space.

Theater/Cultural Use: For a minimum of five years after the date of issuance
of the first certificate of occupancy for the Project, the Applicant will reserve
a minimum of 9,000 square feet of the Project’s ground floor for a theater or
similar performing arts venue. After the expiration of this period and for the life
of the Project, the space will be reserved for any use in the
entertainment/assembly/performing arts, arts/design/creation, or arts-related
educational use categories set forth in Subtitle B of the Zoning Regulations.
Prior to the issuance of a building permit for the Project, the Applicant will
issue solicitations for a potential theater operator through a “request for
proposals” or similar process. The Applicant will request that respondents address
neighborhood engagement and inclusivity in their respondents and include them
as evaluation criteria within such request for proposals. The Applicant will
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provide ANC 6D representatives with an opportunity to review and advise on
proposals that are received.
3.

Retail/Educational Use: For the life of the Project, the Applicant will reserve
9,000 square feet of the Project’s ground floor for neighborhood-serving uses in
the retail, general service, financial service, eating/drinking establishment,
education, or daytime care use categories set forth in Subtitle B of the Zoning
Regulations. The maximum number of students attending school daily at any
educational use shall not exceed 132.

4.

Housing and Affordable Housing
(a)

Residential
Unit Type

For the duration of the Ground Lease, the Project shall provide
affordable housing pursuant to the terms of the LDDA and as set forth in
the following chart:

Gross Residential
Square
Feet
(Percent of Total)

Units

MFI

Affordability
Control Period

Tenure

Varies

Rental

N/A

Rental

Years 1-50

Rental

Years 1-50

Rental

366,842 sf +
23,469 sf26
390,311 sf (100%)
273,217 sf (70%)

450

Affordable
Units
Affordable
Units

58,547 sf (15%)

68

N/A
YEARS 1 – 50
30% MFI

58,547 sf (15%)

68

50% MFI

Affordable
Units
Affordable
Units

29,000 sf (7.5%)

34

YEARS 51-99
30% MFI

Years 51-99

Rental

88,000 sf (22.5%)

102

50% MFI

Years 51-99

Rental

Total

Market Rate

(b)

26

314

In addition to the affordable housing required by B.4.(a) following the
expiration of the Ground Lease and for the remainder of the life of
the Project, the Applicant shall set aside for households earning up to
50% MFI a portion of the building’s residential area equal to at least eight
percent of the penthouse habitable space, not including penthouse
habitable space devoted exclusively to communal rooftop recreation or
amenity space for the primary use of the residents of the residential
building. This provision assumes that the Zoning Administrator will grant
the Applicant an exemption from the Inclusionary Zoning regulations (“IZ
Regulations”) set forth in Subtitle C, Chapter 10 of the Zoning Regulations
pursuant to 11-C DCMR § 1001.6 (“IZ Exemption”). However, the
Commission takes no position as to whether the exemption should be

This square footage is not GFA but is instead attributable to habitable penthouse space.
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granted. Should the Zoning Administrator deny the IZ Exemption, the
Applicant shall provide the affordable housing in accordance with
Condition B.4.(a) and comply with the requirement of 11-C DCMR
§ 1500.11, unless the IZ Regulations impose more restrictive standards;
(c)

Each control period shall commence upon the issuance of the first
certificate of occupancy; and

(d)

Prior to the issuance of a certificate of occupancy, the Applicant shall
record the monitoring and enforcement documents required by 11-X
DCMR § 311.6, which shall require compliance with this Condition. (For
the avoidance of doubt, the Affordable Housing Covenant required
pursuant to the LDDA shall satisfy this requirement.) If the IZ Exemption
is denied by the Zoning Administrator, the Applicant shall also record the
covenant required by the Inclusionary Zoning Act.

5.

Prior to the issuance of a building permit for the Project, the Applicant shall
submit to the Zoning Administrator a copy of the executed First Source Agreement
and Certified Business Enterprise agreement for the Project.

6.

Prior to the issuance of a certificate of occupancy for the Project, the Applicant
shall provide the Zoning Administrator with evidence that the Project has or will
achieve the requisite number of prerequisites and points necessary to secure Gold
certification or higher from the U.S. Green Building Council under the LEED-2009
rating system.

7.

Prior to the issuance of the first certificate of occupancy for the Project, the
Applicant shall provide the Zoning Administrator with information showing that
solar panel systems installed on the Project occupy no less than 3,000 square feet
of roof area.

8.

For the life of the Project, the Applicant shall provide and maintain a children’s
play area of no less than 3,000 square feet which shall be open to general public
use during daylight hours except during the hours of use by any
educational/daytime care use in the Project and/or at other designated times ,
provided, however, that if there is an educational or daytime care use in the Project
such play area shall be open to public use by not later than 5:00 p.m. daily, and if
there is no educational/daytime care use in the Project such play area shall be open
to general public use during all daylight hours and/or at other designated times (e.g.,
to allow cleaning, maintenance, repairs, and the like).

9.

Prior to the issuance of a certificate of occupancy for the Project, the Applicant
shall submit evidence to the Zoning Administrator that it has engaged a lighting
consultant to incorporate sufficient lighting to discourage loitering after dark and
developed a protocol for the placement and monitoring of security cameras in
consultation with MPD officers.
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C.

10.

During the construction of the Project, the Applicant shall abide by the terms of
the CMP. (Ex. 22E.)

11.

During the construction of the Project, the Applicant shall assist the Southwest
Library with wayfinding through signage or other means.

12.

Contribution to Amidon-Bowen Elementary School PTA:
(a)

Not more than 90 days after the issuance of this Order with no appeal
having been taken (or in the event of an appeal of this Order, no more
than 90 days following the issuance of a mandate fully and finally
affirming this Order), the Applicant shall deliver to Amidon-Bowen
Elementary School either (i) $75,000-worth of laptop computers and
corresponding number of compatible laptop computer storage carts, or
(ii) such other combination of up to $75,000-worth of information
technology equipment and/or audio-visual equipment as may be agreed
upon by the Applicant, the Amidon-Bowen Elementary School PTA, and
DCPS representatives; and

(b)

In satisfaction of this condition, the Applicant shall, prior to the issuance
of a Certificate of Occupancy, submit to DCRA invoices evidencing
proof of purchase of $75,000 of such computers, carts, and/or other
equipment together with evidence that all such computers, carts, and/or
other equipment have been delivered to Amidon-Bowen Elementary
School PTA

Transportation Mitigation
School Pick-up/Drop-Off Measures:
1.

For as long as an educational or day care (i.e., a “School”) use exists in the
Project, the Applicant shall implement the following transportation mitigation
measures with respect to the School use:
(a)

Pick-up/drop-off operations may either occur along the Private Drive, or
within the parking garage, or a combination of both, depending on the
ultimate needs of the School;

(b)

During the morning drop-off period and afternoon pick-up period, vehicles
dropping off students may use the Private Drive only when staffed by a
School employee(s), and at all other times, any caregiver dropping off a
student must park in one of the designated parking spaces in the Project’s
garage and walk the student(s) into the School unless special arrangements
are made in advance with the School;

(c)

A School staff member or designee shall monitor the queue along the
Private Drive during pick-up and drop-off periods, and if such queues
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extend past the point in which a vehicle can comfortably pass standing
vehicles, such School staff member shall direct vehicles dropping off
students to continue to the Project’s garage;
(d)

To accommodate caregivers parking in the garage for pick-up/drop-off
activity, a minimum of 10 spaces in the garage shall be designated for
School-related users, shall be signed as such, and shall be available without
charge for up to 30 minutes per user;

(e)

School officials shall inform caregivers that parking for pick-up/drop-off
activity is to occur within the garage and not within on-street parking spaces
surrounding the school on 4th Street, S.W., Wesley Place, S.W., or K Street,
S.W.;

(f)

School officials, and the property manager as necessary, shall monitor pickup/drop-off operations during the first year of operation and thereafter make
adjustments as necessary; and

(g)

The foregoing requirements and all other applicable transportation-related
conditions contained herein shall be incorporated into any School operator’s
lease with the Applicant, and the Applicant shall reserve its rights under the
lease to enforce the operator’s compliance with such conditions.

Safe Routes to School Measures
2.

Prior to the issuance of a certificate of occupancy for a School use in the
Project, the Applicant shall submit evidence to the Zoning Administrator that the
Applicant and School officials have met with DDOT Safe Routes to School staff to
prepare a safe routes plan for the School.

Private Drive Management Measures
3.

For the life of the Project, the Applicant shall implement the following measures
with respect to the Private Drive:
(a)

Pick-up and drop-off activities in the Private Drive shall be limited to only
that portion of the Drive that is sufficiently wide to allow through traffic to
pass standing vehicles;

(b)

The Applicant shall not permit residential or commercial pick-up/drop-off
activities to occur along any of 4th Street, S.W., Wesley Place, S.W. or K
Street, S.W.;

(c)

“No Parking” signage shall be installed and maintained along the Private
Drive to direct vehicles not to park along the Private Drive in accordance
with the Final Plans; and
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(d)

4.

The Private Drive may from time to time be closed to vehicular traffic for
special events but only during times that do not coincide with School pickup/drop-off activity.

For the life of the Project, the Private Drive shall be open to vehicular and
pedestrian through traffic but may be closed to public vehicular and/or pedestrian
through traffic for events and programming.

Loading Management Measures
5.

For the life of the Project, the Applicant shall implement the following measures
with respect to the Project’s loading:
(a)

The Project’s property manager shall designate a loading facility manager
(“Loading Manager”) and shall deliver the contact information (including
the cell phone number and e-mail address) for such Loading Manager to the
property manager for the adjacent office building at 1100 4th Street, S.W.
The Loading Manager shall communicate regularly and work cooperatively
with the property and loading managers of that adjacent building to avoid
conflicts in the private alley and to comply with all written agreements
between the property owners;

(b)

The Loading Manager shall schedule deliveries so as to not exceed the
Project’s loading facility capacity, and in the event that an unscheduled
delivery vehicle arrives while the Project’s loading facility is full, the
Loading Manager shall direct the driver of such vehicle to return at a later
time when the loading facility has adequate capacity;

(c)

The Project’s property manager shall provide all tenants of the Project with
information regarding loading dock restrictions, rules, and suggested truck
routes;

(d)

The Project’s property manager shall require all tenants (i.e., residential and
non-residential) to use trucks 30 feet or shorter in length, and in the event
that a tenant requires the use of a truck that is longer than 30 feet in length,
the truck will be directed to load/unload within the east-west Private Drive
and not within public space;

(e)

The Project’s property manager shall require all residential tenants to
schedule move ins/move outs in advance of the occurrence of same;

(f)

The Project’s property manager shall instruct all short-term deliveries (e.g.,
UPS, FedEx, USPS, etc.) to be made from within the Project’s loading
docks in accordance with the conditions herein and not from any of the
Private Drive, 4th Street, S.W., K Street, S.W., Wesley Place, S.W., or the
private extension of Wesley Place, S.W.;
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(g)

The Applicant shall coordinate with the property management of other
buildings within the overarching Waterfront Station development to instruct
deliveries be made within the provided loading docks;

(h)

The Loading Manager shall not permit tenants or delivery trucks serving the
Project to (i) permit any vehicle accessing the loading area to park, stand,
load, or unload in the restricted “Access Area” in the private extension of
Wesley Place, S.W., (ii) store or otherwise permit any trash, refuse, rubbish,
debris, structure, or equipment within the Access Area, (iii) cause or permit
any use of the Access Area that would otherwise conflict with loading dock
operations for the Safeway or other tenants of the adjacent office building,
or (iv) use or permit to be used the Access Area in a manner that interferes
with or disturbs use and enjoyment of the Access Area by the grocery store
tenant or other tenants of the adjacent office building;

(i)

The Loading Manager shall not permit trucks using the loading facility to
idle and shall require such trucks to follow all District guidelines for heavy
vehicle operation including but not limited to 20 DCMR § 900 (Engine
Idling), the requirements set forth in DDOT’s “Freight Management and
Commercial Vehicle Operations” document, and the primary access routes
listed in DDOT’s “Truck and Bus Route System” as applicable from time
to time; and

(j)

The Loading Manager shall disseminate to drivers from delivery services
that frequently utilize the loading facility (i) suggested truck routing maps,
and (ii) other applicable materials such as DDOT’s “Freight Management
and Commercial Vehicle Operations” document, as needed to encourage
compliance with idling laws.

Parking Management Measures
6.

7.

For the life of the Project, the Applicant shall implement the following with
respect to the Project’s parking:
(a)

A minimum of 35 spaces in the Project’s garage shall be reserved for
non-residential uses; and

(b)

Such non-residential parking spaces shall be made available for educational
and/or daytime care uses in the Project for short-term parking at no cost to
encourage non-residential pick-up/drop-off activity to take place within the
Project’s garage rather than on public streets or within the Private Drive.

For the life of the Project, the Applicant shall install and maintain electric vehicle
charging stations within the garage that can accommodate a minimum of six
vehicles at any given time.
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Transportation Demand Management (“TDM”) Measures
8.

Prior to the issuance of a certificate of occupancy for the Project, the Applicant
shall demonstrate to the Zoning Administrator that it has paid for the cost of
installation and one year of operating costs for a 19-dock Capital Bikeshare station
in the vicinity of the Property at a location to be selected by DDOT.

9.

For the life of the Project, the Applicant shall implement the following with
respect to the Project’s transportation demand:
(a)

The Applicant shall identify a “TDM Leader” (for planning, construction,
and operations), who shall distribute and market to the residents and tenants
of the building various transportation alternatives and options in existence
from time to time, which materials shall include TDM materials to new
residents and tenants in a welcome package;

(b)

The Applicant shall provide the TDM Leader’s contact information to
DDOT and report TDM efforts and amenities to goDCgo staff once per
year;

(c)

The TDM Leader shall receive TDM training from goDCgo to learn about
the TDM conditions for this Project and nearby available options;

(d)

The Applicant shall post all TDM commitments online, publicize the
availability of the same, and allow the public to see what commitments have
been promised;

(e)

The Applicant shall provide website links to CommuterConnections.com
and goDCgo.com on Project-related websites;

(f)

The Applicant shall unbundle the fee it charges for parking from the base
rent under a lease or the purchase price of a residential unit and shall set the
minimum parking fee at the average market rate, where the market rate is
determined by the average price in garages within 0.25 miles of the Project;

(g)

The Applicant shall install a “Transportation Information Center Display”
on an electronic screen within the residential lobby, which Display shall
contain information related to local transportation alternatives;

(h)

The Applicant shall meet or exceed the Zoning Regulations’ requirements
for bicycle parking, including the requirement to provide secure interior
bicycle parking and short-term exterior bicycle parking around the
perimeter of the Property, and long-term bicycle storage rooms will
accommodate non-traditional sized bikes including cargo, tandem, and
kids’ bikes;
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10.

(i)

The Applicant shall install a bicycle repair station within each of the longterm bicycle storage rooms;

(j)

The Applicant shall install a minimum of two showers and six lockers,
which shall be available for use by employees of the Project’s ground floor
uses;

(k)

The Applicant shall provide 10 shopping carts for resident use to run errands
and for grocery shopping;

(l)

For the residential use, the Applicant shall distribute welcome packets to all
new residents that should, at a minimum, include the Metrorail pocket
guide, Capital Bikeshare coupon or rack brochure, Guaranteed Ride Home
(GRH), and the most recent DC Bike Map; and

(m)

For the theater/cultural use, the Applicant shall coordinate with the
theater/cultural tenant to post “getting here” information on the tenant
website for attendees/visitors that includes information about how to travel
to the site via Metro, biking, and walking. A printable map should also be
available and goDCgo can assist with this effort.

For the life of the Project, residents of the Project shall be ineligible to participate
in the District’s Residential Parking Permit or Visitor Parking Pass programs by
notice given and enforced through a lease provision or similar mechanism.

On April 8, 2019, upon motion by Vice Chair Miller, as seconded by Commissioner Turnbull, the
Zoning Commission took FINAL ACTION to APPROVE the Application at its public meeting
by a vote of 5-0-0 (Anthony J. Hood, Peter G. May, Robert E. Miller, Peter A. Shapiro, and
Michael G. Turnbull to approve).
In accordance with the provisions of 11-Z DCMR § 604.9, this Order shall become final and
effective upon publication in the D.C. Register on August 16, 2019.
BY THE ORDER OF THE D.C. ZONING COMMISSION
A majority of the Commission members approved the issuance of this Order.
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CHAIRMAN
ZONING COMMISSION
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