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PROGCEEDI-NGS
9:40 a. m

CHAI RPERSON HI LL: Al right, good norning,
everyone. The hearing wll please cone to order.

We're located in the Jerrily R Kress Menori al
Heari ng Roomat 441 4th Street NW This is the February 27,
2019 public hearing of the Board of Zoni ng Adjustnent of the
District of Col unbia.

My nane is Fred H I, chairperson. Joi ning ne
today is Carlton Hart, vice chair, Lorna John and Lesyllee
Wi te, board nmenbers and representing the Zoni ng Comm ssi on
will be Rob MIler for the hearing.

Copi es of today's hearing agenda are available to
you and located in the wall bin near the door. Please be
advi sed this proceeding is being recorded by a court reporter
and is al so webcast i ve.

Accordingly we nmust ask you to refrain from any
di sruptive noises or actions in the hearing room When
presenting information to the board pl ease turn on and speak
into the m crophone first stating your name and hone address.

When you're finished speaking please turn your
m crophone off so that your mcrophone is no | onger picking
up sound or background noi se.

Al'l persons planning to testify either in favor

or in opposition nmust have raised their hand and been sworn
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In by the secretary. Also, each witness nust fill out two
W tness cards. These cards are | ocated on the tabl e near the
door and on the wtness table.

Upon com ng forward to speak to the board pl ease
give both cards to the reporter sitting to the table to ny
right.

If you wish to file witten testinony or
additional supporting docunents today please submt 1
original and 12 copies to the secretary for distribution.

I f you do not have the requisite nunber of copies
you can reproduce copies on an office printer in the Ofice
of Zoning located across the hall. Pl ease renenber to
collate your sets of copies.

The order of procedures for special exceptions,
vari ances and appeals are also listed as you wal k i n through
t he door.

The record shall be closed at the concl usion of
each case except for materials specifically requested by the
board. The board and the staff will specify at the end of
the hearing exactly what is expected and when the persons
must submt the evidence to the Ofice of Zoning.

After the record is closed no other information
shal|l be accepted by the board.

The board's agenda includes cases set for

decision. After the board adjourns the Ofice of Zoning in
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5

consultation with nyself wll determ ne whether a full or
sunmary order may be issued.

A full order is required when the decision it
contains is adverse to a party including an affected ANC.
A full order may also be needed if the board' s decision
differs fromthe Ofice of Planning' s recommendati on.

Al t hough the board favors the use of summary
orders whenever possible an applicant may not request the
board to i ssue such an order.

The Di strict of Col unbi a Adm ni strative Procedures
Act requires that the public hearing on each case be held in
t he open before the public pursuant to Section 405(b) and 406
of that act.

The board may consistent with its rules of
procedures and the act enter into a closed neeting on a case
for purposes of seeking |egal counsel on a case pursuant to
D.C. Oficial Code Section 2-575(b)(4) and/or deliberating
on a case pursuant to D.C. Oficial Code Section 2-575(b)(13)
but only after providing the necessary public notice and in
the case of an energency closed neeting after taking a roll
call vote.

The deci sion of the board in cases nust be based
exclusively on the public record. To avoid any appearance
to the contrary the board requests that persons present not

engage the nenbers of the board in conversation.
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Pl ease turn off all beepers and cell phones at
this tinme so as not to disrupt the proceeding.

Prelimnary matters are those which relate to
whet her a case will or shoul d be heard today such as requests
for postponenent, continuance, or wthdrawal, or whether
proper and adequate notice of the hearing has been given.

If you're not prepared to go forward with the case
t oday or believe that the board shoul d not proceed nowis the
time to raise such a matter.

M. Secretary, do we have any prelimnary matters?

MR, MOY: Good norning, M. Chairman, nenbers of
t he board.

First of all, before | get to that point as for
the record as to today's docket there's only been one change
and that is application nunber 19886 of G useppe and Teresa
Farruggi o has been postponed and rescheduled to March 6,

2019. That's the case that had been schedul ed for deci si on-

maki ng.

QO her than that there are other prelimnary
matters. The staff would suggest that the board address
those -- attend those cases when we call those.

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
Moy.

Al right, soif anyone is here wishingtotestify

i n support or opposition if you wouldn't mnd standing and
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being sworn in by the secretary to ny left.

(Wher eupon, the witnesses were sworn.)

CHAI RPERSON HI LL: Ckay. As M. My just
menti oned we have a | ot of people here today so we're going
to go through this day as snoothly as we can. | think we're
going to be here awhile.

We're going to probably take a | unch break at sone
point. And so the agenda that we're going to followis the
one that was in the bins as you cane wal ki ng in.

So there's no changes to the agenda at this point.
And so we are ready for our first decision case, M. My.

MR, MOY: Thank you, M. Chairman. So the first
case for decision is application nunber 19916 of Conti nent al
Mort gage & I nvestnent Corporation as amended pursuant to 11
DCMR Subtitle X, Chapter 10, for area variances from the
nonconform ng structure requirenents of Subtitle C Section
202. 2(b) and the side yard requi renents of Subtitle D Section
206.7; and for a use variance from the nonconform ng use
requi rements of Subtitle C Section 204.1, to renovate and
construct a rear addition to an existing six-unit apartnent
house in the R-3 zone.

This is at 1217-1219 Division Avenue NE, square
5203, | ot 861.

CHAI RPERSON HILL: Okay. |Is the board ready to

del i berate? Wuld soneone else like to start? Okay, sure.
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8
MEMBER WVHI TE: | don't knowwhy | said yes to that

but I'Il give it a go.

So, this is an application to renovate and
construct athree-story rear addition to an exi sting six-unit
apartnent house inthe R-3 zone | ocated at 1217-1219 Di vi si on
Street NE as M. My i ndicat ed.

The applicant is requesting a variance under
Subtitle C202.2(b) for nonconform ng structures and a second
vari ance under Subtitle C 204.1 for nonconform ng uses.

As you know, as we know the use variance is to
continue the six-unit apartnent house use on the property and
al so an area variance. They wanted to expand on the
nonconform ng side yard as wel .

They' re proposing to keep the footprint of the
exi sting building, but extend it back 25 feet. And it would
be three stories.

The main i ssue that | just wanted to ki nd of raise
is to kind of talk about a little bit the use variance
standard versus the area variance standard that we had to
apply because the applicant is requesting both.

The use variance standard, you have to show an
undue hardship which is a higher bar than the area variance
st andar d.

The use variance standard would basically be to

allowthemto continue the six-unit apartnment to establish --
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Is to establish undue hardship which is a higher standard
than the area variance standard where the applicant needs to
show an exceptional circunstance resulting in a practical
difficulty.

To meet the wuse variance standard of undue
har dshi p t he applicant has to showthat there's no reasonabl e
use that could be nade of the property that would be matter
of right.

The applicant is arguing under -- arguing undue
hardship in that they would not be able to continue the use
of the building as a six-unit apartnment house.

The issue is whether the financial hardship is
sufficient to neet this standard. And also just the
paranmeters of the building would be sufficient to neet that
st andar d.

In the record which is full the applicant
submtted a copy of the certificate of occupancy that was
i ssued | believe in Septenber of 2011.

This was issued by DCRA. This was issued when
this was a non-matter of right use.

The applicant argued that the six-unit apartnent
house was established prior to 1958 regul ations. So they did
not show that was the case with the C of Oissued in 2011.

There's nothing on the certificate of occupancy

i ssued by DCRA that specifically explains the basis of the
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| ssuance.

In the R-3 zone a matter of right devel opnent
woul d be a sem -detached or detached row dwelling. There's
not a |l ot of evidence in the record that shows that there was
not hi ng el se they could do with the property, that there was
an undue hardshi p.

However, the Ofice of Planning which | paid
particular attention to with respect to analyzing the case
I s recommendi ng approval of the application.

Al so, | paid particular attention to the fact that
in the record there appeared to be no opposition in this
particular case and that Ofice of Planning was also
per suaded t hat the use had been existing as they state in the
record for approximately 78 years.

|'"'m al so persuaded by the fact that with the
bui | di ng becom ng quite dil api dat ed and vacant over the years
the additional gross floor area would allow the building to
be renovated t o nodern standards and continue to be operated
as a six-unit apartnent house.

The property woul d not be out of character based
upon ny review of the record and it's al so bordered by ot her
|l arge multifam |y devel opnents in the area.

So with respect to the area variance | was
per suaded by the response fromthe Ofice of Planning that

t he applicant neets the area vari ance standards since the | ot
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has di nensions -- since the lot is of dinensions that present
a practical difficulty for the building to expand even t hough
the 25 rear addition was a concern to ne.

But there was no opposition in the record by the
O fice of Planning, by the ANC, or the community nore broadly
to have this conpleted as a six-famly unit devel opnent.

The lot's dinensions also present from ny
perspective a practical difficulty for the building to expand
and still conformto the R-3 side yard requirenents.

It would not be based upon ny review a detri nent
to the public good since it would still be simlar to the
original building and conpatible to the surrounding area
while allowing the revitalization to the existing building.

| don't see any particular harm to the zoning
regul ations. The 3 foot 3 inch side yard would still provide
adequate separation between the |Iots and space for
mai nt enance.

So finally, M. Chair, | would just say that with
the ANC support the application that |'ve reviewed also
i ndicated that the ANC was extrenely supportive of the
devel opment. |'mjust quoting, they use the word "appl aud"
t he nodern architectural design that conforns to the existing
buildings in the neighborhood and building market rate
housing to foster econonmic diversity in the conmunity.

So based on ny review of the application I'm
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| eani ng t owar ds supporting their request for variancerelief.

CHAI RPERSON HI LL: Great, thank you. That was
great. I1'mgoing to go | ast nore often.

VI CE CHAI R HART: Yes, no, | appreciate Board
Menber White's very thorough description and di scussi on.

And | understand that the O fice of Planning is
I n support of this application. And noting what Board Menber
Wite stated regarding the -- how | Dbelieve that the
applicant had net both the use and area variance standards,
prongs | guess.

And | didn't want to add a whole I ot to that. The
only piece that | just wanted to note was the Ofice of
Pl anni ng al so added in the issue of the building needing to
be noderni zed to neet code standards.

One of the issues is regarding that there -- sone
of the roons didn't actually have any wi ndows at all and t hey
were trying to ensure that there were sonme w ndows through
the reconfiguration or the expansion of the site.

And that they were single units, single bedroom
units that they were going to be then making into nultiple
bedroomunits for famli es.

And | just wanted to nmake sure that that was al so
part of the reasoning for -- the rationale for the Ofice of
Pl anni ng in maki ng their determ nati on or their

recommendat i ons for approval of this variance relief.
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13
And with that I'm not going to add a whole | ot

nore to it but | would concur with ny col | eague.

CHAI RPERSON HI LL: Board Menber John. Do you have
anyt hi ng?

MEMBER JOHN:  Yes, M. Chairman, | have a couple
of comments. Not much

CHAI RPERSON HI LL: Okay, pl ease.

MEMBER JOHN: Just to say that | would be able to
support the application as well. Al so based on the very
t horough analysis of the O fice of Planning.

The variance -- in looking at this case the
variance test for the use relief was the nost difficult.
However, the applicant did produce a certificate of occupancy
showi ng that the building was used as a six-unit building
since the early two thousands.

And in that case | would think that it woul d make
sense to view this as neeting the standard for granting
relief.

| also note that the project neets all of the
ot her devel opnent standards as to lot width, |ot area, height
and rear yard.

Wth respect to |ot occupancy the applicant is
still at 27 percent even though there could be a 40 percent
maxi mum | ot occupancy.

So | support what ny ot her board nenbers have said
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and |'mable to support the application.

CHAI RPERSON HI LL: Ckay, great. Thank you. I
don't have anything additional to add. | also would be in
support of this application.

| think that the one thing -- DDOTl had no
obj ection but there was noting that the applicant proposed
si x par ki ng spaces sone of which were | ocated on the adj acent
property and woul d require an easenent to access. So | just
wanted to kind of put that on the record.

Al though -- | guess it is a high bar for us to get
past in terns of this particular application. | know that
it being an area variance there was sonme thought about it
bei ng you could make it four units or sonmething, or try and
figure out how you could squeeze that in there in that way.

And so there coul d have been a discussion | think
about that as well. However, it seens that the board is in
favor of this application so |'mgoing to go ahead and nake
a notion to approve application nunber 19916 as capti oned and
read by the secretary and ask for a second.

MEMBER VWHI TE:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor say aye.

(Chorus of ayes)

CHAI RPERSON HI LL: Al'l those opposed? Mdtion

passes, M. My.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P PP PR
oo A W N BB O © 00O N O O W N P+ O©O

15
MR MOY: Before |l read the final vote count, M.

Chai rman, we do have an absentee ballot vote from anot her
participant on this application who is M. Peter Shapiro.
And his absentee ballot vote is to approve and if there are
any conditions then such conditions as the board may i npose.

So, that would give a final vote of 5-0-0. This
on your notion, M. Chairman, to approve the application for
the relief requested. Seconding the notion, Ms. Wiite. Also
I n support Ms. John and Vice Chair Hart and of course M.
Peter Shapiro. The notion carries.

CHAI RPERSON HI LL: Ckay. Thanks, M. My.

MR. MOY: The next and final case for decision-
making 1is application nunmber 19919 of Jaz, J-A-Z
Construction, LLC as anended.

This is for special exceptions under the
residential conversion requirenents of Subtitle U Section
320.2, under Subtitle E Section 5201 from the extension of
an exi sting nonconformty requirenents of Subtitle C Section
202. 2, and the rear yard requirenents of Subtitle E Section
306.1, and under Subtitle C Section 703.2 from the m ni mum
par ki ng requirenents of Subtitle C Section 701.5.

This woul d construct a three-story side addition
and a three-story rear addition, and convert the existing
sem -detached principal dwelling unit to a three-unit

apart nent house.
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This is in the RF-1 zone at 436 Park Road NW

square 3044, | ot 54.

CHAI RPERSON HI LL: Thank you, M. My. Is the
board ready to deliberate? Okay. Let's see.

So we heard this case on 2/13 and it was set for
deci sion today. There was pendi ng sone resolutions that we
had asked themin terns of di scussing about the non-conpli ant
par ki ng space issue.

There were two options that | guess the applicant
had. One was keep the original request for special exception
relief fromthe required single parking space with the ANC
changing its reconmended condition. | think we tal ked about
either a covenant or witten consent or something that a
par ki ng space even i f substandard be provi ded because if they
needed to have that space there they were going to then have
to do a variance request to have the parking added.

And so the applicant did choose the first option
whi ch was to renove the parking space fromthe di agrans and
just have the open space there.

And then we did get sonme feedback from the ANC
that they're in agreenment with this process. And so this is
before getting even to the nerits of the case.

So, the -- and if we were to, dependi ng upon where
we get with this, you know, the board is not actually

requiring that to be a parking space. That's not something
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that we would do. It's just if the ANC and t he applicant has
agreed to sonmething then | think that's what's going to have
to be sufficient in this case.

In ternms of the analysis for the standards of
relief | think that after hearing the testinony from the
applicant that | was convinced that they have net the
criteria for us to grant the relief.

The O fice of Planning's report | thought was al so
quite thorough in their analysis, and their analysis was
again in support.

The ANC again is in support of this application
the way that we have now worked through it. And then DDOT
al so didn't have any objections.

So, | did from the testinony on 2/13 feel as
t hough the applicant net their burden of proof and I'll be
voting to approve. Anyone el se?

VICE CHAIR HART: Yes, | actually also would be
i n support of the application as well. | thought that we had
had a fairly full discussion with the applicant when they
were here during the hearing to describe kind of -- they
descri bed what they were doing as well as this parking issue.

| think that the drawi ngs that they've provided
to us are helpful and I'd be in support of it as well.

And regarding the roof t op el enent t he

architectural el enent that they' re kind of changing | thought
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that that was actually fine. I think it's a nice addition and
| think that |1'd be in support of the application as a whol e.

But just wanted to point out that they are making
that change. But | didn't think that it was -- | thought it
was a change that was a very good change for the project, for
what was happening at the roof. But that's it.

MEMBER WHI TE: Yes, M. Chair, I'min support of
the application as well. | don't want to be redundant, but
| think they net the standards for the relief that they're
seeki ng for special exception.

So I would be in support of the application as
wel | .

MEMBER JOHN:. M. Chairman, |'m also in support
of the application. | thought that the record is very ful
and the applicant also did quite a good job in descri bing how
it neets the burden of proof.

And | was appreciative of the pre-hearing slides
at exhibit 49, particularly slides 8 through 14 that descri be
in detail how the applicant net the criteria.

| also thought that OP's analysis was very good
i n steppi ng through each type of relief requested and why the
application net the criteria.

And | just wanted to say that | appreciated that
the information from the neighbors and their concerns, but

woul d just note that because this is a request for special
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exception relief and the applicant neets the criteria the
rule is that the board should grant the application where
that standard is net.

So, | can support the application.

CHAI RPERSON HI LL: Ckay. |I'mgoing to go ahead
and nmake a notion to approve application nunber 19919 as
captioned and read by the secretary and ask for a second.

VI CE CHAI R HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor say aye.

(Chorus of ayes)

CHAI RPERSON HI LL: Al'l those opposed? Motion
passes, M. My.

MR MOY: Before | read the final vote, M.
Chai rman, agai n we have an absentee ball ot vote from anot her
participant. And againit's M. Peter Shapiro. And his vote
is to approve the application for the relief being requested.

So that would give a final vote of 5-0-0. This
is on your notion, Chairman Hill, to approve the application
for the relief as anmended. And seconding the notion is Vice
Chair Hart. Also in support M. Wite, M. John and of
course M. Peter Shapiro. The notion carries.

CHAI RPERSON HI LL: Great. Thank you, M. My.

(Wher eupon, the above-entitled matter went of f the

record at 10:09 a.m)
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