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(6:33 p.m)

CHAI RVAN HOOD: Ckay. We're ready to get started.
Good evening, | adies and gentlenen. This is a public hearing
of the Zoning Comm ssion for the District of Col unbia.

Today's date i s Septenber the 20th, 2018. M nane
I s Ant hony Hood. W are located in the Jerrily R Kress
Menori al Hearing Room

Joining nme this evening are Vice Chair Mller,
Comm ssi oner May, Conmi ssioner Turnbull. W're also joined
by the O fice of Zoning staff, M. Sharon Schellin; as well
as the O fice of Attorney CGeneral, M. Tondro; as well as the
Ofice of Planning, M. Steingasser, M. Rodgers and M.
Lawson.

The proceeding is being recorded by a court
reporter and i s al so webcast live. Notice of today's hearing
was published in the DC Register and copies of that
announcenent are available to ny left on the wall near the
door.

The hearing will be conducted in accordance with
provisions of 11 Z DCVR Chapter 5, as follows: prelimnary
matters, presentation by the Ofice of Planning, reports of
ot her governnent agencies, reports of the ANCs, the cityw de
organi zations and persons in support, organizations and
persons in opposition, organizations and persons who are

undecl ar ed.
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The followng tinme constraints wll be nmaintained
In this neeting: Petitioner has up to 60 --- | nean, the
O fice of Planning has up to 60 mnutes --- | don't believe
we need that, probably better to have a discussion;

organi zations, five mnutes; individuals, three m nutes.

All  persons wshing to testify before the
Comm ssioners in this hearing are asked to register at the
w tness kiosk. If you need sone assi stance, you can see Ms.
Schel I'in. Al so, we ask that you fill out the two w tness
cards.

The staff will be avail abl e t hr oughout the heari ng
to discuss procedural questions. Please turn off all
el ectronic devices at this tinme so as not to disrupt these

proceedings. At this tine, the Comm ssion will consider any
prelimnary matters.

Ms. Schellin, do we have any prelimnary matters?

MS. SCHELLIN:.  No, sir.

CHAI RVAN HOOD: Okay. Let's turn it over to the
O fice of Planning.

M. Rodgers.

MR, RODGERS: Good eveni ng and t hank you, Chairman
Hood and nenbers of the Zoni ng Conm ssi on.

| am Art Rodgers, the senior housing planner for
the Ofice of Planning. |'mhere tonight to briefly present
the O fice of Planning's final recomendati ons to 04-33l, and
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will also take a nonent to respond to sonme of the witten
testinony submtted to the record.

As stated in OP's report, the intent of 04-33l was
to achieve certain goals, including correcting errors and
on SSi ons, t echni cal corrections, reorgani ze certain

sections, place zone-specific requirenents into the zone

subtitles, clarify certain |anguage, and also fill a gap in
Section 1005, Devel opnent Standards Regarding the Location
of 1Z Units.

OP maekes all these recommendations in close

coordination with the Zoning Adm nistrator, the Departnent
of Housi ng and Community Devel opnent, and the O fice of the
Attorney Ceneral.

The goal is to give the IZ zoning regulations a
nore | ogi cal and under st andabl e structure and rei nforce both
the Zoning Commssion's intent and the practice of
adm nistrating |1 Z over the past nine years.

"1l now take a nonent to address sone of the
| ssues raised by the witten coments submtted to the
record.

First, Exhibit 7 submtted by Goul ston & Storrs,
they raised three issues. The first has to do with when |Z
applies to the existing devel opnent.

OP believes that the current Section 1005.6

already sufficiently provides the flexibility needed to
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potentially concentrate the affordable units in the new
additionif the existing units of the structure are currently
occupied at the tinme of the permt application.

| ssue 2 was al so rai sed by DCBI A, was the concern
about prohibiting I1Z units fromthe cellar space.

OP believes this is addressed as a gap in the
exi sting devel opnent standards and reinforces the intent of
t he Zoning Comm ssion with regards to the unit standards and
al so the degree of anonymty provided to | Z househol ds.

| ssue 3 raises an oversight of elimnating the
exenption for projects in the Southeast Federal Center. W
actually agree wth what Goul ston & Storrs pointed out.

In the process of reorganizing the section, we
I nadvertently neglected to nove the exenption for the
Sout heast Federal Center into the Southeast Federal Center
zone subtitle, and so we believe that that should be placed
I nto that section.

W'll work with OQAGto review the --- to review
that and conme up with appropriate | anguage.

However, with Walter Reed, we felt that Section
918. 1 al ready provi des an exenption fromlZ within the Wal ter
Reed zone and, again, we'll work wth OAG to give that
further review

Exhibit 8, submtted by Mrilyn Sinon, wth

simlar subm ssion fromthe Commttee of 100, raised three
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The first issue concerned how OP is suggesting
1001. 1 be rephrased with regards to bonus density by striking
that --- quote, that potentially nay be, unquote, and
replaced it with is.

Again, we believe that this is closer to the
Zoning Comm ssion's intent and the practice of adm nistering

| Z over the last nine years.

They al so raise concern about the exenption for
the MJ 13, which was the old W2. 1In this case, OP agrees.

OP inadvertently admtted the reference to the
exenption that it should only apply to the Georgetown
Hi storic District wwthin the MJ13. And so, that shoul d be
added to the | anguage.

And then the third issue was regards to the
proposed anendnents 1003.2, which clarifies that stick
construction in the md- to high-rise zones uses the eight
percent or the 50 percent of the bonus density requirenent.

Again, OP just thinks that this clarifies and is
in closer alignnment wwth the original intent of the Zoning
Comm ssion and the practice of applying | Z over the | ast nine
years.

Finally, they do also raise anissue wth howthis
will affect the reviewof PUDs. W would just point out that

i n Subtitle X Section 305.5(g)(1), OP s recommended anendnent
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gives the Comm ssion guidance with regards to those public
benefits and how the change in the net inpact of the | Z units
shoul d be evaluated. And so, we feel that gives sufficient
protection.

As | said earlier, OP wll work with the QAG to
refine the | anguage and i ncorporate the Zoni ng Conm ssion's
proposed actions in order to publish the Notice of Proposed
Rul emaki ng.

This concludes ny testinony and |'d be happy to
answer any questions the Conm ssion may have.

CHAI RVAN HOOD: Thank you very much, M. Rodgers.
And al so, thank you for going over sone of the subm ssions
t hat we had gi ven because those may hel p us with sone of our
questions, but I'msure we may have sone fol |l ow up, but let's

see if we have any questions or comments.

Ckay. If not, we can hear fromthe public, and
then we' Il cone back after we hear fromthe public. O if you
want to go now --- okay. Wy don't we do that.

Ms. Schellin, do we have alist --- well, we don't
really need a list. |'ve got three people |I'm | ooking at,
so why don't all three cone forward, cut out all the
formality, the list, and all that.

We'll start, Ms. Petti, we'll let you go first.
M5. SCHELLIN: No. Since you submtted it, they

have it. Yeah.
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M5, PETTI: Ckay. Good eveni ng. "' m Caroline

Petti and |I'm here representing the Commttee of 100 this

evening. Thank you for the opportunity to comment.

W essentially have two broad comments. ['"'m
abbreviating them here, but vyou'll find a detailed
explication in our witten comments, which were submtted

earlier today.

The first is a conmment we nade two years ago in
the context of Case No. 04-33G sone of you may renenber
when sone very inportant changes were being nmade to the |Z
regul ati ons.

At that tine, the Conmttee of 100 questi oned why

the 1Z set-aside requirenents for stick-built construction

were tied to a height limt of 50 feet or less. There did
not seemto be a rationale for that.

OP had indicated that changes in stick-built
construction was, quote, enabling devel opnments in zones t hat
permt heights of 75 feet to use the |ess expensive stick
construction to achieve the full hei ght where previously they
woul d have needed steel and concrete.

In light of those comments, we suggested a sinple
fix that would strike the text linking the 10 percent set-
aside to 50 feet or |ess zones.

During the Commssion's discussion on this

comment, several Conmm ssioners expressed interest in the
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Commttee of 100's comments and asked OP whether it had

merit.

OP indicated that while they had nodel ed several
conbi nati ons, they had not tested increasing the set-aside
requi renments for stick-built construction over 50 feet tall.

Inthe interest of tine and the desireto finalize
the action before the Conmm ssion that night, the Conm ssion
decided to ask OP to |l ook at the Commttee of 100's coment,
quote, and if we have to do anot her tweak, anong many tweaks
that we do up here, we can do that |ater.

We woul d |'i ke to suggest that now m ght be a good
time. We still haven't seen a rationale or an anal ysis, yet
the 50 feet or less linkage persists. |It's in the proposal
before us this evening.

In fact, the proposal before us seens to conpound
t he probl emby addi ng newtext |inking the ei ght percent set-
aside for concrete and steel to zones higher than 50 feet.

We fail to see the purpose of associating zones
or height limts with the |IZ set-asides.

The ei ght and ten percent already refl ect the cost
differences between stick-built and concrete-and-steel
constructi on. The underlying zone of the construction is
I rrel evant.

Qur second comment has to do with the changes OP

I S proposing to address af fordabl e housing in the context of
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PUDs.

There's very littl e explanation for these proposed
changes, other than at set-down OP described the goal as to
ensure that, quote, affordable units proffered as PUDs are
treated automatically as | Z units.

As you know, PUD developers are increasingly
wlling to proffer affordabl e housing beyond the required | Z
mnimum This is a good thing.

It's then up to the Zoni ng Conm ssion to eval uate
whet her these proffers are truly public benefits.

For exanple, how does the proffered affordable
housi ng neasure --- how does t he proffered af fordabl e housi ng
nmeasure up in terns of things |like longevity of the
affordability, nonitoring an enforcenent by DHCD, how the
units are marketed to the public, selecting eligible
househol ds, covenants. These are all inportant conponents
of the IZ program \Which of these should apply to proffered
af f or dabl e housi ng?

I f they haven't al ready opined, we think it would
be very useful to hear from the Departnent of Housing and
Comuni ty Devel opnent on the proposed changes. Thank you,
again, for the opportunity to coment.

CHAI RVAN HOOD:  All right. Thank you.

Before we get to Ms. Sinon, let ne ask, M.

St ei ngasser, has the Departnent of Housing and Community
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Devel opnent opi ned on this?

MS. STEI NGASSER:  Yes. We've been working very
closely with both themand the Ofice of Attorney CGeneral on
both the policy and the | egal issues.

CHAI RVAN HOCD: So, they've al ready had i nput into
what we have.

MS. STElI NGASSER: Yes, sir.

CHAl RVAN HOOD: Ckay. All right.

Any questions of Ms. Petti? Do we want to do one

at atinme? Let's do one at a tine, because there's quite a

bit.

Any questions of Ms. Petti?

VI CE CHAIl RVAN M LLER: | don't have any questi ons,
but --- M. Chairman, but on the second point that you
raised, | raised that concern previously about nmaking sure

t hat when devel opers proffer deeper | evels or greater anounts
of affordabl e housing, we should facilitate that and not nake
it nmore difficult.

And there seens to be --- I'lIl have dialog with
OP about whether or not this is making it nore difficult.

There seens to be sonething that's going in the
--- it appears to be going in the wong direction, fromny
standpoint. So, | appreciate your raising that issue.

CHAI RMVAN  HOOD: Ckay. Any ot her questions or

conment s?
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M. Rodgers. Oh, |I'msorry.

MR, RODGERS: Yes. Actually, to that, | think
there's two points |I'd like to rai se.

First, the change into the definitions that added
t he Zoni ng Conm ssi on was specifically so that when proffered
units were approved, they would imrediately go into DHCD s
| Z adm ni strative process.

VI CE CHAI RVAN M LLER: Yeabh. | didn't have a
problemw th that part of it.

MR. RODGERS: Right. Correct.

And then, | would draw your attention to our
second anendnent, to --- which | didn't really address, but
our second anendnent in Subtitle X 305.5 --- | think it's

(9)(2) -- which states: an Application proposing I ncl usi onary
Units with deeper affordability than that woul d be required
by 1Z for the existing zone or for the proposed zone if
anendnent is sought, shall propose only a household incone
| evel published in the Rent and Price Schedul e per the | Z Act
that is in effect as of the date of the Application was
filed.

So, that gives both the Zoni ng Comm ssi on and DHCD
the ability to align the target affordability that achieve
the deeper affordability through a PUD with the price and
rent schedul e that DHCD publi shes.

So, that was to facilitate when PUDs do achi eve
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this deeper affordability.

VI CE CHAl RVAN M LLER: So, is the current rent
schedul e -- just as an exanpl e, as published, does it include
40 percent AM level --- the 30 percent AM |evel?

MR RODGERS: Yes. It includes nultiple target

AM s.

VICE CHAIRVAN M LLER: So, it is there?

MR. RODGERS: Yes.

VICE CHAI RVAN M LLER: Ckay. Well, then, ny
concern is not there. | thought that it was only including

the 50 and 80 and it would have to wait for sonething due to
be published | ater, but you're saying it's already --- it is
t here?

MR, RODGERS: Correct.

VI CE CHAIRVAN M LLER. Ckay. That alleviates ny
concerns about that. Thank you.

CHAI RMAN  HOOD: M. Rodgers, |I'm trying to
remenber, was it -- one of the officer's points, was the
Comm ttee of 100's subm ssion where you nentioned that there
was an oversight --- | forgot which anendnent you agreed with
wth the Commttee of 100.

MR, RODCGERS: Yes. That was the exenption for the
MJ 13, which was the old W2 Zone.

CHAI RVAN HOOD: Ckay. Right. Ckay.

MR, RODGERS: And, as | said, we inadvertently
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|l eft out that it should be limted to only the Georgetown
Historic District.

CHAI RVAN  HOQOD: Ckay. Ckay. | also saw that
sonewhere el se, but, okay, that's good.

Any ot her questions and foll ow up comments?

Al right. Let's goto M. Sinon --- didyou have
anything, Ms. Petti, you wanted to add to any di scussi on you
hear d?

M5. PETTI: Only just to clarify that that | ast
comment that was referred to about the W Zone was actually
Marilyn Sinmon's comment and not Commttee of 100's.

CHAI RVAN HOCOD: On, okay.

M5. SIMON:. |I'mon the Conmttee of 100, but --

CHAI RVAN HOOD: Oh, okay. Al right. | noticed
It sonewhere. So, that was --- actually, | thought it was
the Conmttee of 100. |'msorry.

M5, PETTI: And the only other comment that |
would make is that with respect to --- M. Rodgers said
sonet hing about giving the Conmmssion the authority to
I mredi ately incorporate in an order proffered affordable
housing into the | Z program

And |'m not an attorney, by any neans, but ny
reading of the definition, as proposed, sinply gives the
Comm ssion the authority to do, nore or less, what it wants

to do with respect to the proffered affordabl e housing.
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And that m ght be okay, but it's --- | nean, if
you read it in the definition of inclusionary unit and
I ncl usi onary devel opnent, it doesn't say anythi ng about, you
know, anything approved and incorporated in a Zoning
Comm ssion order shall imrediately be considered under the
| Z program

CHAIRVAN HOOD: | will ask the Ofice of Planning
to look at that, what Ms. Petti has mentioned, but | know
that when | hear that they've already talked to DHCD and
others, that gives ne pause, but let's |look at that.

MS. STEI NGASSER: W will, and we'll work with
OAG, because it was actually at their initiative ---
Initiation that we brought this forward, so we'll nake sure
that that captures exactly what Ms. Petti is speaking to.

CHAI RVAN HOOD: Ckay. Sounds good.

M5. PETTI: Thank you.

CHAI RMVAN HOOD:  Any ot her questions?

Thank you. Ckay. Ms. Sinon.

M5. SIMON. My nane is Marilyn Sinmon. Thank you
for this opportunity to coment on these proposed text
anendnents and for review ng these anendnents today before
t he heari ng.

OP has descried many of the proposed anendnents
as sinple corrections, clarification and reorgani zati on and

maintain that they do not reflect changes in policy or
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substanti al changes.

However, on closer review, several of these
proposed anendnents do i nvol ve substanti al changes and woul d
result in reductions in the required |Z set-aside for sone
proj ects.

As such, they should have been advertised as a
reduction in the | Z set-aside requirenents.

I wll discuss two of these changes; the
definition change that generally reduces the required set-
aside for matter of right and design review projects in
particul ar; and the anendnent that affects when a project is
eligible for the reduced set-aside requirenent in Section
1003. 2.

In the current regulations, there is a clear
formula for calculating the set-aside requirenent which is
based on either the residential square footage or the
achi evabl e bonus density.

Achi evabl e bonus density is generally 20 percent

of the matter of right allowable square footage.

This proposal does not clarify the fornula. It
changes the fornula and generally will result in a reduction
In the anount of |1 Z we get.

As such, it needs to be in a new public notice to
advertise that this is a reduction in the |1Z set-aside and

get public coment on that.
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On the other --- [|'m skipping MJ13. Section

1003. 2 states that when a project is eligible for the reduced
| Z requi renment based on hi gher costs associated with concrete
and steel construction, OP's intent was given in an earlier
OP statenent in case 04-33G where OP and the Zoning
Adm ni strat or sought to all owa reduced requirenent only when
steel and concrete construction was used to frame nore than
50 percent of the dwelling units.

In the initial 1Z, you had the 50 percent hei ght
whi ch was being used as a proxy, but you noved to actually
| ooking at it.

In advancing this goal, the proposed anendnent
woul d allow --- instead of advancing the goal, the proposed
anendnent woul d all ow the reduced requirenent based on zone
for buildings that are stick-built and coul d obtain the | ower
requi renent based only on a map anendnent.

The result i s sone perverse reductions inthe set-
aside for largely stick-built projects.

My witten testinony includes an exanple where a
PUD with a map anendnent results in a reduction in the IZ
set-aside requirenent from3,750 to 3,500 even as the scale
of the building is increased by 68 percent and it would be
using less costly construction material --- construction
met hods than for nore than half the residential units.

| nstead of adding the zone | anguage to 1003. 2, |
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suggest that the zone | anguage shoul d be deleted from1003. 1
to renove the current anbiguity, and ny proposed edit is
included in ny witten testinony. Thank you.

CHAI RVAN HOOD: Ckay. Ms. Sinon, did you finish?

MS. SI MON:  Yes.

CHAI RVAN HOOD:  Ckay.

M5. SI MON:  Thank you for the extra tine.

CHAI RVAN HOOD: Believe ne, if it was --- since
there wasn't a crowd in here, we didn't m nd giving you extra
time. So, we're okay with that.

Let's doit, again, as we did with Ms. Petti, M.
Si non.  Any questions or coments?

Ms. Sinon, in your Anmendnent 1 where you talk
about "we are reducing 20 percent of the gross floor area
ratio permtted as a matter of right," can you expound upon
t hat ?

M5,  SI MON: Ckay. The current definition
basically has the --- okay. |If you have a matter of right
project in a C2A or MJ4 Zone, you would end up with a bonus
density of FAR 0.5 and 20 percent of that would be your 1Z
set -asi de requirenent.

So, the fornulais basically you' re | ooki ng at how
much you' ve i ncreased froman FARof 2.5 to three, multiplied
by the Iand area, and take 20 percent of that, and that's

what you're required.
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I f the devel oper, instead, built a building, a PUD
that was not an FAR of 3 but an FAR of 2.8, with this new
definition it would be a |ower anount that you would be
taki ng 20 percent of.

You would only be taking 20 percent of the 0.3
I ncrease in FAR rather than the 0.5 increase in FAR

So, basically, since for all matter of right and
design review projects you are |ooking at applying the
formul a of 75 percent of the bonus density, that nunber woul d
be going down if you're taking a nunber that's |ower than
what we're currently cal cul ati ng.

Now, that may or may not be a good policy. [|I'm
not speculating on that today, |'mjust saying that if you
are going to be reduci ng how nuch | Z peopl e have to provide,
you need to advertise it as a reduction and not have a public
notice that says this does not constitute a substantive
change.

CHAI RVAN  HOOD: Ckay. So, we do --- regarding
this, you' re saying we need to re-advertise as a reduction
and make it nore clear.

Is that what I'm--- I'"'mtrying to ---

M5. SIMON:  On that one anendnent, yes.

CHAI RVAN HOQOD: Yeabh. Just that one anendnent,
because | think --- | nmean, 13 is taken.

M5. SIMON. Because it's all --- the language is
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clear. It's not a clarification.

CHAI RVAN HOOD: And you heard what | said. They
vetted this through DHCD and O fice of Attorney Ceneral, so
we had an expert --- well, experts look at it, and that
didn't cone across ---

M5. SIMON: | think that was the Section Subtitle
X that they vetted.

Did you vet this one, too?

MS. STEI NGASSER: Al anmendnents get vetted
t hrough ---

M5. SIMON:  Oh.

MS. STEI NGASSER: --- through the Agency.

CHAI RVAN HOOD:  And di d t hat conversation conme up?
Because normally | know QAG is usually honest about if we
have to readvertise sonething.

MR, RODGERS: Yes. In this case, it was really
the Zoning Adm nistrator and how the change fromthe 58 to
ZR16 was creating confusion.

And so, we went back and | ooked at the Zoning
Comm ssion's original i ntent and basically concl uded t hat the
IZ requirenment was basically proportional to the bonus
density that was achieved on the site, and that's why the
correction was nmade.

M5. SIMON. M recollection is that the original

| anguage had an actual definition of achi evabl e bonus density
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that was not the bonus density utilized, but the bonus
density that was 20 percent of the increased FAR

O course, achievable m ght nean that if you have
a peculiarly-shaped site or an odd topography and you
actually could not get that full anmount, then you woul d get
| ess.

But fromthe 04-33, the original case, | believe
t hey defined achi evabl e bonus density.

CHAI RMVAN  HOQOD: So, what |I'm going to ask is
before we do final, let's |look at what -- Ms. Sinpn's and

versus what we have now unl ess we have it handy, but | would

like to be able to | ook at both of themif we can just submt
that before we --- whenever we nmake our deci sion.

| don't know if anybody else is interested, but
| appreciate the work that Ms. Petti and Ms. Sinon has done.
| want to make sure that we take it under due consi derati on.
You too, once | get to you too Ms. Mazo.

VI CE CHAIl RVAN M LLER: M. Chairman, | just want ed
to comment on that, too. | wasn't here, | don't know what
the original intent was, but | don't know why --- why
woul dn't we want to clarify it in the other direction too so
that we're getting nore IZ than | ess?

MR, RODGERS: In which direction? Well, again, it
was based on the econom c anal ysis that we originally did and

the inpact of the affordability requirenments and how bonus
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density should try to bal ance that.

And if you'd like, | actually |ooked up the
definition of achievabl e bonus density fromthe 1958 version
of the code, and | could read that at this point, if you
want .

VI CE CHAIRVAN M LLER: Okay. Yeah. Sure.

MR, RODGERS: Sure.

VI CE CHAI RVAN M LLER And provide it on the
record, but, still, | guess | would --- maybe in a later
subm ssion that you may be nmaking as to whatever the intent
was originally, why we wouldn't want to clarify it in the
other direction, what's achi evabl e as opposed to what's ---
even if they don't use it all. So, if you can even provide
that and ---

MR. RODGERS: In a supplenental ?

VI CE CHAI RMAN M LLER:  Yeabh.

CHAI RVAN HOOD:  Yeah, that's what --- you're goi ng
toread it now, but | still have to --- | need to be able to
| ook at it again.

MR, RODGERS: Ckay. Fromthe 1958 version of the
code, achi evabl e bonus density is the anount of the bonus
density permtted under Section 2604 that potentially may be
utilized within a particular inclusionary devel opnent
notw t hstanding constraints resulting from the physical

characteristics of the land or restrictions inposed by the
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district or federal |aws and agenci es.

And so, to that effect, it was acknow edgi ng t hat
there are sonetines limts on how nuch bonus density can be
achieved on the site.

M5. SIMON:. Right. But it is going for --- if you
can physically build a full 20 percent increase, it is based
on that calculation even if you only build 15 percent.

MR, RODGERS: At the time back in 2006 -- and it
Is testing my nenory -- the only way that we could really
test what was achi evabl e i s what was delivered and -- because
site constraints and design and things |i ke that nmake it very
difficult to prove conclusively that there was bonus density
| eft on the site.

CHAI RVMAN HOOD: | just want to nmake sure that we
don't have to readvertise and we're not --- |I'msure we're
not intentionally trying to mslead, but, again, M. Sinon,
what gives nme a confort level is that the experts | ooked at
It, but | also appreciate the work that you put in.

So, that's why | just want to nake sure we verify
what we're doing to nake sure that we are not goi ng down t hat
slippery slope. Ckay?

VI CE CHAI RVAN M LLER: And this Comm ssioner's
current position -- regardl ess of whatever previous position
-- is that if there's anbiguity, I'd rather --- and | think

maybe you' re saying there isn't anbiguity because of what you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

just read to ne, but if there is anbiguity, |'d rather
clarify it in the direction where we get nore | Z than | ess.
It's just alittle --- it's usually just a snall
anmount that we're tal king about here, but ---
CHAI RVAN  HOQD: Ckay. Al right. Any ot her

questions or comments?

Thank you very nmuch, Ms. Sinon. Let ne go to M.
Mazo and then | can do anot her round, and then we'll call it.

Ms. Mazo.

M5. MAZO. Hi. Good evening. Samantha Mazo of
the lawfirmof Cozen O Connor. | have provided ny testinony
in hard copy. It was not able to get filed electronically.

I"'mreally here just to address three topics, two
of which are mnor. The third, |'msure, has been a topic
of conversation in the past, and |'msure there's a reason

why it's not there.

The first of these is as an admnistrator, as an
I npl enmenter and soneone who has spent a |ot of tine beating
their head against the wall filling out the C1Z forns -- the
certificate of inclusionary zoning forns -- | realize how
difficult the process is interns of the interagency aspects
of the | Z program

The programis adm ni stered by DHCD. DHCD creat es
the formitself and then goes back and forth with O fice of

the Zoning Adm nistrator before the formgets filed -- gets
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finalized.

And so, to that end, | thought a mnor tweak to
the zoning regul ations that are being suggested here woul d
just be a clear reference to the DHCD regulations in terns
of the calculation of the set-asides and the units.

And | say that because as soneone who has filled
out the DIZ forns often, there are certain requirenents in
t he DHCD regul ations that go into how those forns are fill ed
out .

And, also, in terns of how those nunmbers are
actually reached, and at |east to have a cross-reference in

the zoning regul ations to the DHCD regs at 14 DCMR, you know,

you can just reference them generally, | think, would be
hel pful both for the practitioners as well as for the public
to ki nd of understand or get a better understandi ng and grasp

on how those nunbers are finally created and finally
delivered. So, that's nunber one.

Nunmber two, just generally vesting --- | would
like to see that there is sone specific vesting | anguage t hat
I S proposed.

| haven't seen any and | know, in the past, either
regul ati ons have becone effective at a certain date and to
allow kind of a phase in tine. | would |Iike that here.

And the reason | raise that is because in tal king

to M. CGoldstein at DCRA, | know he's al ready | ooki ng at sone
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of the definitions in these text amendnents now in terns of
reviewing current forns and it would just be hel pful just to
have a vesting peri od.

And then the third is really probably not
appropriate, and | agree, not appropriate for this zoning
text anmendnent --- naybe one for a later text anmendnent or
a later deep dive into |Z -- but just trying to cone to
grasps and cone to grips with a potential matter of right
process that would allow the processing of a project that
provi des sone | arger percentage of |Z.

We suggested 25 percent -- you know, it could be
hi gher, it could be lower --- that would follow the process
of potentially the large track review process or a process
that would be adm nistered by OP -- sorry to put that back
on your guys' shoul ders -- but woul d i nvol ve nei ghbor comment
--- a comment period, but would also involve interagency
review and discipline for projects that do provide an
additional level of affordability in 1Z to allow those
particul ar projects to obtain additional density in order to
accommpdate those |1 Z units, as well as additional height.

You know, what we're proposing here is kind of an
open foray potentially to start the conversation on this type
of process, but it's sonething where we believe sonething
along these lines could help the district satisfy its own

goals in terns of addressing the current affordable housing
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crisis, as well as to provide confort to communities and to

the ANCs and also to the Ofice of Planning that there would

be sonme oversight. So, those are ny three suggestions.
Thanks.
CHAI RMVAN HOOD: Ckay. Thank you, Ms. Mazo.
Again, as we've done wth the previous two
W t nesses, coll eagues, any questions or comments?

| do want to ask about the vesting. Let ne ask
the O fice of Planning, has that cone up in discussion?

That usual |y al ways cones up, but, in this case,
have we gotten to that point yet or ---

MS. STElI NGASSER: We've not, and | don't think we
woul d recommend vesting in this case.

The --- first of all, the case has been out there
for alnost ten nonths and | don't --- there's nothing in the
anendnents that would affect the project --

CHAI RVAN HOOD:  Ckay.

MS. STEI NGASSER: -- that would hold the project
up in any way. And we have been working with the Ofice of

the Zoning Adm nistrator on all of these definitions and

forms and things, so | don't --- it's not the sane as when
we pronulgated brand new regul ations. This is nore
reformatting and a clarification.

CHAI RVAN HOOD: Ckay. All right.

Did you want to add sonet hi ng?
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M5. MAZO  Just on that point, on the vesting --
and | agree, in nost part, with Ms. Steingasser -- but there
are sone slight tweaks that could inpact projects that are

currently going through the devel opnent process and, in
particular, the change in these regulations that |Z units
cannot be located in the cellar.

And there are certainly projects that | have
worked with --- worked on that are in the building permt
process where there are | Z units in the cellar.

And so, to that end on sone of those m nor tweaks,
| think that sonme sort of vesting provision would be hel pful,
or the alternative would just be a clear |anguage in the

regul ation that this began applying at sone date certain.

And so, if there are tweaks to currently recorded
| Z covenants that docunent where different units are or
peopl e have gone through DHCD and they have a unit in the
cellar, if that has to be redone, that would just be hel pful
for us to know.

MS. STEI NGASSER: | hear you. W're happy to talk
to DHCD about how to address the cellar issue specifically.

CHAI RVAN HOOD: Okay. Any ot her questions, Vice
Chair Mller?

VI CE CHAI RVAN M LLER: Yeabh. Thank you, M.
Chai r man.

And the cross-referencing to the DHCD regul ation
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seens |i ke a good idea, but if you check with DHCD on that --

MS. STEI NGASSER: Yeah. That really does seem
| i ke a good i dea.

VI CE CHAl RMVAN M LLER: And on the cellar, | heard
what M. Rodgers said initially, but I'm not sure why we
woul dn't permt IZ units to be in the cellar if market rate
units are in the cellar.

As long as it's not over-concentrated and that
it's in proportion, |I'mnot sure why, froma policy matter,
we woul d not.

MR RODGERS. In our --- what we didis we sanpl ed

a nunber of projects and found that there was a pattern of

|l ocating I Z units in the cellar.

And | think we grew concerns especially when the
-- they were small projects, it was the -- it was only the
|Z unit in the cellar and there was only --- because there
was only one --- there nay be one | Z unit total, and it was
fairly consistently put in the cellar, and that was --- rose
up to a level of concern that we thought it was a ---
recommended a ---

VI CE CHAIRVAN M LLER: | can see that being a
| evel of concern, but maybe we can tweak it or refine it so
that it addresses nore narrowy that type of circunstance.

MS. STEI NGASSER: Wl |, the other issue we had is

the issue of equity. | mean, we have not gone after the top
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fl oor and we' ve not gone after the penthouse. W've allowed
that the 1Z doesn't need to be in the big noneymakers.

And with that sanme issue, we have not --- we've
reconmended they not be in the cellars, that they really be
I nterspersed in the body of the building sothat therereally
IS no distinction.

If we went down the path that DCBIA or sone of

these other submttals say, we'd be having 50 percent |Z

units in the penthouse.

| nean, it --- if we want to bring it all in, then
we bring it all in, but we have taken the position --- the
Zoni ng Conmm ssion has always been in that sane place that

they need to be disbursed in the body of the building. And
so, that --- yeah, to that sane issue of the cellars.
COW SSI ONER MAY: But, you know, what |'m sort
of reading between the lines here is that maybe it nakes
sense that with smaller projects, | nean, you know, in cases
when there is, you know, there are less than five | Z units,

they can't be in the cellar or sonething |ike that, but that

m ght be a better --- a nore sensible way to restrict it; is
that right?

VICE CHAIRVAN M LLER. Right. That's what | was
t hi nki ng about and ---

COW SSI ONER MAY: | nean, | don't know what the

right nunber is, but where we have seen the problem and the
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probl ens that M. Rodgers cited were smaller projects.

M5. STEI NGASSER: That's where we've seen them
nost, but, again, | stress, you know, there's that equity
| ssue.

We're not going after the creamof the crop, and
we're not ---

COW SSI ONER MAY: Right. And | appreciate that
and | don't think they should be on the top.

M5. STEI NGASSER:  Yeah.

COW SSI ONER  MAY: You know, they are still
subsidized units and so it nmakes sense that they not
necessarily be all of, you know, the best units, but if they
are --- if sonebody is selling or renting narket rate units
inthe cellar -- | nmean, | think about the, you know, Senate
Square and places |ike that where there are sone very nice
units that are in the cellar

MS. STEI NGASSER: There are. And |I'mjust going
to argue one other point and then | wll ---

COW SSI ONER MAY:  Sure.

M5.  STElI NGASSER: Cellar wunits do not count
towards FAR, you know. 1In a way, they're already units that
are a bit of ---

COW SSI ONER MAY:  They're already free.

MS. STEI NGASSER: They're already free. And so,

to have them count as the IZ units just seened a bit of a
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double dip in a way that we found to be unconfortabl e.

COW SSI ONER MAY: Wl |, maybe what we shoul d be
doing is counting --- basically saying that if you want to
put cellar units --- 1Z units in the cellar, you have to
calculate the IZ requirenent to include the cellar space.

MS. STEI NGASSER: W do count the cell ar space for
| Z units.

COMM SSI ONER  MAY: It counts towards the 1Z
cal cul ati on.

MS. STEI NGASSER: Towards the trigger units.

COW SSI ONER MAY: Well, then | don't see --- so,
then it's not free space.

MR RODGERS: Yes, | nean it counts --- it counts
-- |let me suggest that it counts toward the m ninumeight to
ten percent requirenent.

It does not get counted -- because it's not FAR
It does not get counted to the bonus density requirenent.

And so, it does not apply if --- it does not get
counted in the bonus density calculation of the 50 to 75
percent bonus density.

So, it only happens when there is --- when the
proj ect doesn't receive that nuch bonus density that it gets
established into the eight to ten percent.

COW SSI ONER MAY:  Okay. So, nowl'mjust really

confused by that. | didn't cone in here wiwth a full brain
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tonight, so ---

MR. RODGERS: And | apol ogi ze ---

COMM SSI ONER MAY:  -- I'ma little slow

MR. RODGERS: -- | don't think | explained it
correctly.

So, the regulations say it's eight to ten percent
of the residential use of the building and so, therefore,
that would include the cellar space.

It does not get counted in the bonus density
cal cul ati on because it is not gross floor area. It is in the
cell ar. And so, therefore, it only counts on establishing
t he base and not the maxi num anount.

COW SSI ONER MAY: So, they're getting |less GFA
than they would if they --- if the cellar space were
I ncl uded.

MS. STEI NGASSER: They're getting |l ess | Z bonus,
but they're getting ---

COMM SSI ONER MAY: | Z bonus.

M5. STEINGASSER -- the GFA that's not counted
against their ---

COW SSI ONER MAY:  Maybe we need to sort of see
an exanple to understand. | nean, | appreciate the --

MR. RODGERS: Yeah. W can provide that.

COW SSI ONER MAY: -- equity issue, but, again,

you know, if there are going to be ten nmarket rate units in
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the cellar, it seens to ne it wouldn't be unreasonable to
have one of those --- that there be one IZ unit in the
cellar.

MS. STElI NGASSER: Well, if we want --- | nean, we
can |l ook at putting a percent limt on how many can be there
or how nuch.

COMM SSI ONER MAY:  Yeah.

MS. STEI NGASSER:  You're kind of twsting ny arm
but --

COW SSI ONER MAY:  No, no, no. And I' mnot making
any decisions here or ---

M5. STEI NGASSER:  Yeah.

COW SSI ONER MAY:  Qobvi ousl y, the whol e Conm ssi on
has to weigh in on this, but ---

MS. STEI NGASSER: I n nean, those are nmarket rate
units, but their market rate and t he cost of constructi on and
everything is slightly different than the market rate at the
top ---

COW SSI ONER MAY: Right. And they m ght --- they
probably get less --- they may be market rate, but they're
mar ket rates for cellar units, which is going to be |ess.

MS. STEI NGASSER: Ri ght . Ri ght . So, there's
already a different equity ---

COW SSI ONER MAY:  Yes.

MS. STEINGASSER -- in construction and | easing
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as wel |.

COW SSI ONER MAY:  Ri ght.

MS. STEINGASSER: So, that's why we put themin
the mddle -- put themin the body.

VICE CHAIRVAN M LLER I appreciate M.
Steingasser's equity argunents. | think that they nake sone
sense.

The current |1Z regs have an explicit provision
that we --- they don't have to be on the top floor --- I'm
not tal ki ng about the penthouse --- they don't have to be on
the top floor in ternms of being --- in terns of the
I nterpretation of what's proportionate or just the practice
has been that we have not required and they don't -- and
obvi ously, a devel oper wouldn't want to do it, but ---

MR, RODGERS: The requirenent is -- for the Zoning
Adm nistrator to apply 1is that they not be overly
concentr at ed.

VI CE CHAIRVAN M LLER.  Overly concentrated. The
proportionate argunent.

MR, RODCGERS: Yeabh. And so, they look at each
fl oor and how many units are on each fl oor.

And if they can --- if they feel confortable that
It's not overly concentrated on any one floor, there is no
requi renent that they be on any particul ar fl oor, whether ---

and so, it's purely that concentration.
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COW SSI ONER TURNBULL: Yeah. | think in nost of

the PUDs -- we've | ooked at placenent, also, and we've had
a nunber of cases where we said, hey, you've got five of them
over a loading dock area and we think that that's a little
bit -- so, | think when we look at it too --- and | think
you're right.

| thinkit's sort of like this inherent, unwitten
|l aw that it never goes --- we've never seen anybody vol unt eer
them for the penthouse or the top floor or we've never seen
themat the lower levels. You'reright. It has been --- so,
and | think your equity argunent is very good.

| would tread very carefully nyself. | think the
argunent that if there's ten or nore in a cellar area market
rate, it mght be possible to have one, but | think that's
going to be on a case by case --- | nean, it's a very

difficult thing.

| don't know how you put it in |anguage to do
that, but I'lIl --- 1 would --- "Il trust Ms. Steingasser to
| ook at this very carefully then

VI CE CHAl RVAN M LLER:  Yeah. If we were going to
go that way, | think that there would have to be a size, a
nunmerical description and naybe there has to be that
requirenent if you' re going to use the cellar space for |Z,
you have to use the top floor for |Z

Maybe that's the equity right there, but |I don't
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want to nmake it nore conplicated than what you're trying to
acconplish, but that's just one idea off the top of ny head

MS. STEI NGASSER: | |i ke that approach.

VICE CHAIRVAN M LLER: -- off the top of the
bui | di ng head.

It's not about the penthouse --

MS. STElI NGASSER: No.

VI CE CHAI RVAN M LLER -- because we have separate
--- we have different --- nore --- we have a different type
of requirenent for that.

CHAI RVAN HOOD: Any nore questions or conments up
her e?

Il wll say that we do have a letter from DCBI A
whi ch tal ks about asking us not to adopt 1005.7, which this
ki nd of discussion about the cellar that we're having.

Let nme go back to Ms. Petti. You had sonething
you wanted to add earlier?

M5. PETTI: Yes. Thank you for the opportunity.

Wth respect to the conment | nade about the set-
asi des and ny question about the rational e for connecting the
set-asides to the 50 feet, | just wanted to be sure that |
under st ood.

It seenmed that the Ofice of Planning is not

anenabl e to maki ng that change. And |'mnot sure --- | think
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the only reason | heard was that because it's --- because of
how we' ve been doi ng things and we shoul dn't change the way
we' ve been doing things, but just so |I understand, if you

could repeat the rationale for not nmaking the change we're
suggesti ng.

MR. RODGERS: And that's applying the ten percent
requi renent to heights up to, say, 70 feet.

Is that what you're referring to?

M5. PETTI: Indidn't put anend limt onit, but
beyond 50 feet, yes.

MR RODGERS: Yeah. So, the intent of 04-33l was
sinply corrections and reorgani zati on. It was not really
I ntended to be a significant change in policy or approach to
I ncl usi onary zoning and so at that stage, that's why it was
not consi dered.

M5. SIMON: But it did actually nmake a significant
change in 1003.2 because that one said you only get the
reduction if you're using concrete and steel, and it didn't
care whether or not you asked for a map anendnent from MJ 4

to MJ5 kicking you into the | ower requirenent.

| gave a specific exanple where you actually end
up with less | Z after you get a PUD wth a map anendnent.

CHAI RVAN HOOD: (kay. Let's nake sure --- let's
| ook into that as well to make sure that we don't need to do
anything --- 1'd just like for us to revisit that because |
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think that is very inportant when our residents take as much
time --- and whoever, our parties take as nuch tine as sone
of the information | read.

So, that let ne knowthat a | ot of work went into

these testinonies and | really appreciate that. So, that's

why -- that's kind of the way --- why | did this today |ike
we didit.

We didn't have a crowd tonight, so we were able
to kind of do a little one on one and back and forth. So,

" mgoing to ask for that |ast issue, that we look at it, M.
Rodgers, as wel|.

MS. PETTI: And, Chairman Hood, may | just say,
In addition, just toremnd you that we did raise this issue
two years ago and | don't think I would be here tonight if
it weren't for the fact that the comm ssioners, several of
you, were very receptive to the idea at that tinme and charged
OP wth looking at it two years ago.

And there, it nmde sense to --- you wanted to
finalize the significant changes that were being nmade to the
IZ regs at that tinme and didn't want delay, so it was
under st andabl e, but here we are again and ---

CHAI RVAN HOOD: Right. So, Ms. Petti, so we won't
go back there again, I'mgoing to ask you -- and | can ask
you because | know you -- could you --- do you m nd finding

the transcript ---
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MS. PETTI: Oh, sure.

CHAI RMVMAN HOOD: -- | hate to give you work to do

M5. PETTI: Yeah.

CHAI RVAN HOOD: -- and submt that to us? That
woul d be very --- not the whole transcript, just what we --

M5. PETTI: Yeah. Yeah. Just that portion.

CHAI RVAN HOOD: That woul d be very hel pful.

MS. PETTI: | meant to do that, but | ---

CHAI RVAN HOOD: That woul d be very hel pful.

MS. PETTI: Ckay. And it's also part of the
order.

CHAI RMVAN HOOD: Okay. So, we won't see this for
the third tine. W can deal with it accordingly. GCkay?

M5. PETTI: Thank you.

CHAI RMAN HOOD: Thank you so nmuch. Al right.

Anyt hing el se?

All right. Vice Chairman Ml er.

VICE CHAIRVAN M LLER: So, again, Ilike the
achi evabl e bonus density clarification, I think --- you know,
I f the kind of recommendation that's being nade, if it can
be resolved in the favor of requiring nore |Z than |ess, |
think --- and without harmng --- well, if it can be resol ved
in nore |1Z than less, | think that that would be a good

direction to go.
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The other thing | just wanted to ask i s unrel at ed.
| know this is supposed to be nostly technical corrections
and refinenents.

Are you --- | think we had |ooked --- we had

tal ked about | ooking at other |Z changes, the one that cane

to mnd as | was reading through the OP report -- not that
It was nentioned there -- was the --- in the case of
conversions, | think, we were tal king about maybe requiring,
| think right now, conversions in the RF zone to apartnent
bui | di ngs.

| think you saw the other requirenents that the
fourth unit, and then every other unit, has to be at the 50

percent level, and | think we had had sone prelimnary
di scussi on.
| don't knowif I'm--- | mght not be recalling

that particular provision correctly, but we had tal ked about

--- maybe this is the conversion zoning case that we tal ked
about doing every -- the fourth and every unit beyond ---
fromfour on would have to be at the | ower |evel.

MR, LAWSON: H . Joel Lawson with the Ofice of
Pl anni ng.

| just want to clarify the regulations now do
require that. It requires the fourth and every second one.

VI CE CHAI RMAN M LLER: R ght.

MR, LAWBON: So, are you suggesting that we rel ook
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at the regs to require every unit after the fourth one be
I ncl usi onary ---

VI CE CHAI RMAN M LLER:  Yes.

MR, LAWSON. -- zoni ng?

VI CE CHAI RMAN M LLER:  Yes.

MR, LAWSON: Ckay.

VI CE CHAI RVAN M LLER:  And we ---

MR, LAWSON: | understand.

VI CE CHAl RMAN M LLER: -- had sone di scussion, |
can't renenber in what forum whether it was a training
session or whether it was a case that cane up or ---

MR, LAWBON: | think thisis the first |I've heard
of that one ---

VI CE CHAI RMAN M LLER:  Ckay.

MR LAWSON: -- but we'll definitely --

VI CE CHAI RMAN M LLER:  Ckay.

MR, LAWSON: -- add that to the list.

VI CE CHAI RVAN M LLER: Ckay. Thank you.

CHAI RVAN  HOOD: Ckay. Any ot her questions or
comnment s?

Al right. | want to thank you three for com ng
down and al so those who provided --- DCBIA | know, provided
testinony as well to the record.

Ms. Schellin, do we have anything el se?

Al right. | want to thank everybody, Ofice of
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Pl anning, Ofice of Attorney General and the residents and
all those who supplied or provided testinony to this case.
We appreciate all the work that's been done on everyone's

side, so we greatly appreciate it.

So, with that, I wll now declare this hearing
adj our ned.

(Wher eupon, the above-entitled nmatter went of f t he
record at 7:27 p.m)
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